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U.S. Customs Service 


Treasury Decisions 


(T.D. 98-59) 
FOREIGN CURRENCIES 


QUARTERLY RATES OF EXCHANGE 
JULY 1 THROUGH SEPTEMBER 20, 1998 


The table below lists rates of exchange, in United States dollars for 
certain foreign currencies, which are based upon rates certified to the 
Secretary of the Treasury by the Federal Reserve of New York under 
provisions of 31 U.S.C. 5151, for the information and use of Customs 
officers and others concerned pursuant to Part 159, Subpart C, Cus- 
toms Regulations (19 CFR 159, Subpart €). 


Country 


Australia... 
Austria .. 
Belgium 
Brazil 
Canada .... 
China, PR. 
Denmark 
Finland 
France... 
Germany ... 
Hong Kong .. 


Ireland 
Iapaer: 5. 3k 
(| ee 
Japan 
Malaysia .. 
Mexico.... 


New Zealand 
Norway ....... : 
Philippines ......... 
Portugal 

Singapore .. 


South Africa, Republic of 


Spain 

Sri Lanka 
Sweden 
Switzerland . 


Name of currency 


Dollar 
Schilling .. 
Franc .... 
Cruzado 
Dollar 


Renminbi yuan 


Krone .. 
Markka 


Franc .. 


Deutsche mark 


Dollar . 
Rupee 
Rial 
Pound 
Shekel 
Lira 


Dollar . . 
Peso 
Guilder . 
Dollar 
Krone 
Peso .. 
Escudo .. 
Dollar 
Rand 
Peseta 
Rupee . 
Krona 


US 


dollars 


$0.619000 
0.078186 
0.026681 
0.864454 
0.682221 
0.120337 
0.144425 
0.181028 
0.164096 
0.550237 
0.129074 
0.023613 
N/A 
1.384900 
N/A 
0.000559 
0.007212 
0.241458 
0.111844 
0.488067 
0.517500 
0.129534 
N/A 
0.005375 
0.591716 
0.166942 
0.006478 
0.015279 
0.124394 
0.654236 





CUSTOMS BULLETIN AND DECISIONS, VOL. 32 29, JULY 22, 1998 


N lollar 


} 


Baht (tical $0.023697 
Pound 1.661600 
Bolivar ; 0.001798 
Dated: July 1, 1998. 
RICHARD B. LAMAN, 
Chief, 
Customs Information Exchange 


(T.D. 98-60) 


FOREIGN CURRENCIES 


DAILY RATES FOR COUNTRIES NOT ON QUARTERLY LIST FOR JUNE 1998 


The Federal Reserve Bank of New York, pursuant to 31 U.S.C. 5151, 
has certified buying rates for the dates and foreign currencies shown 
below. The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others concerned 
pursuant to Part 159, Subpart C, Customs Regulations (19 CFR 159, 
Subpart C). 


Holiday: None. 
Greece drachma 


June 1, 1998 . ; : Ea weeccce SOLOO3Z91 
June 2, 1998 ; : nae Ph .003300 
1e 3, 1998 : : sie. dike cworwants .003315 

, 1998 ‘ : Hak < Stee ee aid occ .003337 

5, 1998 : : ‘ ; : é : 003320 

1998 POIs a La eae a cena ae .003320 

, 1998 k é : A tits ; .003320 

, 1998 ; we de cs Res : .003316 

, 1998 . : ‘ so wee at aie vee .003318 

, 1998 rae a-wnieaak Sake Bed acres pais .003276 

1, 1998. Ee 5. acalem Sale Paw .003256 

June 12, 1998. Rent ee ; saree .003257 
June 13, 1998 . ; pect Senter eto pits .003257 
June 14, 1998 Uaioe ree ee one .003257 
euUne 1D. Gee oc. os Skuse Breste tee .003226 
June 16, 1998...... Ei ete atercrate ; .003263 
June 17, 1998 : ea Poe .003292 
PURE EG EO oo sic Saas care Se asin corn .003278 
June 19, 1998 . BOS Gaeta led aime, Sea Sele Mie Rea .003298 
June 20, 1998 ........ aes sane .003298 
june 21, 1998 ............ ; .003298 
June 22, 1998.... Pebiicc nena tstre a .003294 
June 23, 1998 ...... .003284 
June 24, 1998 ‘ .003291 





U.S. CUSTOMS SERVICE 


FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
June 1998 (continued): 


Greece drachma (continued): 
June 25, 1998 ae ee fal af aabaitis . $0.003 
June 26, 1998 : ean ty 003 
June 27, 1998 ont canara eeees pith se, ! 
June 28, 1998 a habeeeGah ae orares ; ; ‘ : .003255 
June 29, 1998 


ae 003264 
June 30, 1998 . eters ay Cece : . 003285 


South Korea won: 


June 1, 1998 Se Raid arch atae gear Anata ieee erates $0.000714 
June 2, 1998 ; Sas orate et eae 000711 
A a a sats Sh) eae 000718 
June 4, 1998 SE Ae ere ee ee Recs : .000717 
June 5, 1998 ae Na aa alan aren ohare chataate ice 000716 
June 6, 1998 araieee wot .000716 
June 7,1998..... ee as mre 000716 
June 8, 1998 ......... tee eae ae .000714 
gune 9. 1996. 5c c6cc cee a oreo ay 000715 
June 10, 1998...... ao SE rele a 000717 
June 11, 1998... aati eens Se ace 000717 
June 12, 1998....... seiucinte excl eara Be 000714 
June 13, 1998 ha .000714 
June 14, 1998...... aM nen .000714 
June 15, 1998..... : .000696 
June 16, 1998......... oh .000697 
June 17, 1998 , .000703 
June 18, 1998 ee : .000716 
June 19, 1998... .000717 
June 20, 1998.... ee ; Reema 000717 
June 21, 1998 ve .000717 
June 22,1998....... sere rapa .000716 
June 23, 1998........ Hae a ae as .000722 
June 24, 1998 . .000724 
dune 25, 1998 ........ Cee .000727 
June 26, 1998 . at rer .000720 
June 27, 1998..... a See ser, 000720 
June 28, 1998... F 000720 
June 29, 1998 ...... di een wees 000722 
June 30, 1998 7 SO sare -_ 000727 

Taiwan N.T. dollar: 

June 1, 1998.... 

June 2, 1998... 

June 3, 1998 

June 4, 1998... 

June 5, 1998 aren See we4 .029112 
June 6, 1998 .... ; Ae 029112 
June 7, 1998 Seton een - 029112 
June 8, 1998 , .028785 
June 9, 1998 .. Bt welt .028769 
June 10, 1998 we 028571 
June 11, 1998 ss .028653 
June 12, 1998 .028612 
June 13, 1998 028612 
June 14, 1998 aes .028612 
June 15, 1998........ oe .028645 
June 16, 1998 . 028694 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
June 1998 (continued): 


n N.T. dollar (continued) 
1998 $0.028694 
029308 
029317 
029317 
029317 
029070 
029028 
029070 
028944 
028818 
028818 
028818 
028902 


029095 


1998 

, 1998 
0, 1998 
1998 

2, 1998 
1998 
4, 1998 
1998 
26, 1998 
1998 

, 1998 
1998 


1998 
Dated: July 1, 1998. 


RICHARD B. LAMAN 
Chief, 


Customs Information Exchange 


(T.D. 98-61) 
FOREIGN CURRENCIES 


VARIANCES FROM QUARTERLY RATES FOR JUNE 1998 


The following rates of exchange are based upon rates certified to the 
Secretary of the Treasury by the Federal Reserve Bank of New York, 
pursuant to 31 U.S.C. 5151, and reflect variances of 5 per centum or 
more from the quarterly rates published in Treasury Decision 98-32 for 
the following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs pur- 
poses to convert such currency into currency of the United States, con- 
version shall be at the following rates. 


Holiday: None. 


Australia dollar: 
June 1, 1998 . 
June 2, 1998 
June 3, 1998 

June 4, 1998 . 

June 5, 1998... 

June 6, 1998 

June 7, 1998 

June 8, 1998 

June 9, 1998 


$0.615000 
.614500 
.611500 
.611000 
.600500 
.600500 
.600500 
.099500 
.595500 





U.S. CUSTOMS SERVICE 


FOREIGN CURRENCIES—Variances from quarterly rates for June 1998 
(continued): 


Australia dollar (continued): 


ume 10) 1906... sk sae cus ctarerarate $0.587000 
June 11, 1998..... ae ere oe are ‘ .586700 
June 12, 1998 dsehorarereeatas bai fag Sa j .592500 
SURE ee OEE oo a he eS cea e ab alee aera : 592500 
ME URN es ee yaickee ioe pin. + Loe eae ee eee eend aes .592500 
June 15, 1998... ee ; ; ret’ ee 589400 
eune 16. 1906. 6s sscee. a Uisthlate cane arte teres .592500 
June 17, 1998 eedtear ce brad Cod tie are ota ae soe 608100 
June 18, 1998 een ah ; Ege eee .606700 
June 22,1998 ........ Bye -utee ree de: .611000 
June 23, 1998 ......... Pie eects be ate encranidiea: pane 607800 
June 24, 1998 Scania ava cataterans sO ie wha ager Aree : .607400 
June 25, 1998..... Ei cash Reis chorarde ah pie ae .605400 
June 26, 1998 .. ; Sea rg een ; .603000 
June 27, 1998 Ra cetet pik ermeetoct Oh 603000 
June 2S. 1906 .. . << cs ccc ‘ ieee ere .603000 
June 29, 1998....... Shee ree. . .607500 
June 30, 1998..... eek oS .620800 


India rupee: 


June 1, 1998 . Ale Ba Se $0.023895 
June 2,1998......... es Secret .023883 
June 3, 19 : .023923 
June 4, 1998 D de a .023838 
June 5, 1998 .023895 
June 6, 195 soe 023895 
June 7, 19 d .023895 


June 8, 3 a 023889 
June 9, ee rs . .023557 


June 10, 199 ; .023557 


June 11, .023557 


June 12, 1998 . eae ‘ .023697 
June 13, 199§ : 023697 


June 14, ee - .023697 
June 15, ’ .023585 
June 16, 1$ craetin 2 .023613 
June 17, B : .023669 
June 18, 023641 
June 19, 19S an .023474 
June 20, 1998 eh caierad wa .023474 
June 21, é .023474 
June 22, 196 ene 023364 
June 23, 023283 
June 24, 023337 
June 25, 023337 
June 26, ae 7 023310 
June 27, : .023310 
June 28, 195 Seed i .023310 
June 29, .023480 
June 30, 1998 .023529 
Japan yen: 
June 8, 1998 . ; $0.007113 
June 10, 1998 .007066 
June 11, 1998 .006981 
June 12, 1998 .006927 
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FOREIGN CURRENCIES—Variances from quarterly rates for June 1998 
continued) 


(continued) 


3, 1998 rts ns ; $0.006927 
4, 1998 : i 006927 
1998 : : : 006830 
RweO «:. \ ‘ ; ; .006942 
24, 1998 eink ; 007105 
5, 1998 battass eee ape 007059 
Jun 5, 1998 .007005 
June 27, 1998 ‘ : pundatand ; .007005 
June 28, 1998... ; 007005 
June 29, 1998. bam ia .007046 
Malaysia dollar 
> 1, 1998 . oe Cipuncie gen oat A ‘ $0.253165 
2, 1998 
June 3, 1998 
June 4, 1998 ‘ ; at 5 ates : ; 
June 5, 1998 es ‘ si itn see : 250313 
June 6, 1998... Ae are ee : RciMeN aha abet eae .250313 
June 7, 1998 aK - ‘ ee , .250313 
June 8, 1998 Pen enue ; ; and : : .250000 
June 9, 1998 . otek : Soae oe .252845 
sune 10, FSGG 6.6 .c ess Seaton va .248447 
RL Es os 6 oO ala wh Gea dats wre fate ere BEE Geert .248447 
sune 12, 2998. ow 6. es ACE NA EE a A OF .247194 
June 13, 1998 ......... : : ba eee aes ; 247194 
June 14, 1998..... ie ene ede tee ak ae ae .247194 
June 15, 1998 . fe EIR ote eae .244499 
June 16, 1998....... ee 2 A eee .246457 
SET EO so 'ox 5s, 5 Sree Sw ae .254130 
June 18, 1998... 
June 22, 1998 
June 23, 1998 . boc Stera revere Sateen ets 
June 24, 1998 Pr ove Saks .253165 
June 25, 1998 ....... of ; papas .250000 
June 26, 1998 . Petes .245098 
June 27, 1998 a .245098 
June 28, 1998 ........ ans aa .245098 
SUNG Aa LOGS os. ok. ag ae Preece ee hace .238663 
June 30, 1998... Ein ten a .242131 
Mexico peso: 
June 12, 1998 .. $0.110254 
June 13, 1998 ads .110254 
June 14, 1998 ae .110254 
June 15, 1998 .110619 
June 26, 19 .110534 
June 27, .110534 
June 28, 1 .110534 
New Zealand dollar: 


June 5, 1998 $0.513000 
June 6, 1998 .513000 
June 7, 1998 .513000 
June 8, 1998 .509000 
June 9, 1998 .508000 
June 10, 1998 .496000 





U.S. CUSTOMS SERVICE 


FOREIGN CURRENCIES—Variances from quarterly rates for June 1998 
(continued): 


New Zealand dollar (continued) 


June 11, 1998....... eT eT eee ee 
June 12, 1998... ee sereat ; Lae eres 501300 
June 13, 1998 . ie aioe teats era) 501300 
Ag CNG) ae a a ee Se eaa 501300 
June 15, 1998 .. sin ght eiareeretins : ae 496000 
June 16, 1998 . er cigs db awit tae 496300 
dune 17, 1996... 2... 208.5. Se aes a * 517300 
June 18, 1998 ee ee ard Se etae™ Pe 62 ae 517500 
SINCE Aah PUR ho 0 Gs cb sic eins cine op arine Me wie cats 2 517600 
June 23, 1998 .. oleae Oe ahd raed at 508500 
June 24, 1998....... : eeracrs aad 516600 
A sae be pasrehaeteane aan tance areata .513900 
June 26, 1998 .. -fenarese enue toate .506000 
June 27, 1998 .. Byars Ay ena eh SO Mc ST So Str. 506000 
June 28, 1998 nt ee ee eee ate: 506000 
June 29, 1998 .. oe cas aletry net e a 506300 
June 30, 1998 Paes eieiere Biel aviet iain ayaa) Sa cecyer eae Pe are eg 520000 





Singapore dollar: 


BT oar Ae, a a Mess teak or acco pete 
June 9, 1998 are ; .083499 
June 10, 1998... Statecsees 2 Skea .573066 
June 11, 1998... 

June 12, 1998 .. 

June 13, 1998... 

June 14, 1998 

June 15, 1998.... 

June 16, 1998... 

June 29, 1998... 

South Africa, Republic of, rand: 
June 12,1998....... Peo et ets fo Dcdtode apals See 
AS A | ee Dec a eta .187617 
June 14, 1998... eee cee .187617 
June 15, 1998 Bech ier a area ee he a ee .185460 
June 16, 1998 . Sareea Saeea 186602 
dune 17, 1996 . 20. cues. ad en eat re .187512 
June 18, 1998 as .185099 
June 19, 1998... fe an arava ota siehciaude omens 182565 
June 20, 1998 ....... Perret 182565 
June 21, 1998 .. rere ; .182565 
June 22, 1998 oe ese ee .181242 
June 23, 1998 ee ne 182349 
Be 5, rrr ree aaae Sete 184094 
June 25, 1998 Sarees fae 179131 
June 26, 1998 es eg Rh ee .169005 
June 27, 1998 : au ahe .169005 
June 28, 1998... ~ ae .169005 
June 29, 1998... eee. ; eae ee 167926 
June 30, 1998 . Oana oe eter 168819 


qr 
~ 
jw 
a 
oO 


rH 
oS 
wooo 
onan 
NK OLS 


o 
NNN 


qr 
On -~l-]-1> 


org 
bo oO 


© oe 
~I~ 


Sri Lanka rupee: 


June 9, 1998... Pan -cseee $0.015221 
June 11, 1998 bee ake .015244 
A Tes 8: a ae ee ee ea ; .015279 


June 13, 1998 ea gions 015279 
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FOREIGN CURRENCIES—Variances from quarterly rates for June 1998 
(continued) 


Sri Lanka rupee (continued) 
June 14, 1998 $0.015279 
June 19, 1998 015291 
1e 20, 1998 015291 
, 1998 015291 
1998 ‘ .015267 
26, 1998 ees .015232 
7, 1998 4s .015232 

June 28, 1998 


June 30, 1998 


baht (tical 


June 1, 1998 


\ $0.023781 
June 2, 1998 nee 5 5 herein ee cs ef MU aes 023838 
June 3, 1998 she kee oe sees .023781 
June 4, 1998 ; : ks : 3 .023283 
June 5, 1998 oe i or boiteira aa racism .023202 
June 6, 1998 . es ¢ j Gavan .023202 
June 7, 1998... ; ¥ ire ek .023202 
June 8, 1998 . , sts bt Aha een ex ene .023148 
June 9, 1998 . s ey le Gorey eo. Behr, .023326 
June 10, 1998 ; ee eee bet .022936 
June 11, 1998 Le bet are sae .022989 
June 12, 1998... fe .022936 
June 13, 1998..... pee ahr .022936 
sune 140 1986 ois decease eect ans ae .022936 
June 15, 1998... any CAS ee ee .022857 
June 16, 1998 erchcv ets d .023105 
June 18, 1998.... ene lie ae .024038 
June 26, 1998..... era: .023981 
June 27, 1998 Ka .023981 
June 28, 1998 cee .023981 
June 29, 1998 ae Ao .023529 
PURI POW Oe ces 35-0 SA Cn hat oes ; .023725 





Venezuela bolivar: 


June 26, 1998 .»ee-- 90.001812 
June 27, 1998 .. .001812 


June 28, 1998 .... o 001812 


June 30, 1998 


Dated: July 1, 1998. 


001802 


RICHARD B. LAMAN, 
Chief, 
Customs Information Exchange. 





U.S. Customs Service 


General Notices 


ANNOUNCEMENT OF SECOND TEST OF 
GENERAL AVIATION TELEPHONIC ENTRY (GATE ID) 


AGENCY: Customs Service, Treasury. 
ACTION: General notice. 


SUMMARY: This notice announces Customs plan to conduct a second 
general test to evaluate further the effectiveness of new operational 
procedures regarding the processing of aircraft by way of telephonic 
entry of certain pre-registered, passenger-carrying, general aviation 
aircraft flights entering the United States directly from Canada. This 
second test will expand the scope of participation to ports with one full- 
time inspector and will include approved small charter/air taxi aircraft 
returning with crew members only. This notice invites public com- 
ments concerning any aspect of the test, informs interested members of 
the public of the eligibility requirements for voluntary participation in 
the test, and describes the basis on which Customs will select partici- 
pants for the test. 


EFFECTIVE DATES: Applications will be available and accepted at 
the Customs office located at the Detroit Metropolitan Airport begin- 
ning July 6, 1998. The test will commence no earlier than August 5, 
1998, and will be evaluated after 1 year. Comments must be received on 
or before August 5, 1998. 


ADDRESSES: Applications to participate in the program test are avail- 
able from and should be mailed to the Detroit Metropolitan Airport: 
U.S. Customs Service, GATE Program Center, International Terminal, 
Detroit Metropolitan Airport, Detroit, Michigan 48242. Written com- 
ments regarding this notice should be addressed to: U.S. Customs Ser- 
vice, Passenger Process Owner, Passenger Operations Division, 1300 
Pennsylvania Ave., N.W., Room 5.4—D, Washington, DC 20229-0001. 
FOR FURTHER INFORMATION CONTACT: Priscilla Frink (202) 
927-1323. 
SUPPLEMENTARY INFORMATION: 

BACKGROUND 


On November 4, 1996, Customs implemented the General Aviation 
Telephonic Entry (GATE) Program on a test basis to evaluate the effec- 
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tiveness of a new operations procedure regarding the telephonic entry 
of certain pre-registered, passenger-carrying, general aviation aircraft 
flights entering the United States directly from Canada (see 61 FR 
46902, dated September 5, 1996). The test was to last one year and the 
results evaluated. Although the initial test was to be open to all eligible 
flights along the northern border, because of personnel constraints and 
other matters, many flights could not participate in the GATE test. Ac- 
cordingly, because the evaluation of the initial test yielded only partial 
results and an analysis of the comments received showed a willingness 
to participate in GATE by the traveling community if only the program 
were more readily available, Customs has decided to conduct a second 
test of GATE. This second test will expand the scope of participation to 
ports with one full-time inspector and will allow approved small char- 
ter/air taxi aircraft returning with crew members only. Customs will 
implement the second test for not less than 1 year; however, the test may 
be extended for an additional time period not to exceed 180 days. 

For programs designed to evaluate the effectiveness of new technolo- 
gy or operational procedures regarding the processing of passengers, 
vessels, or merchandise, § 101.9(a) of the Customs Regulations (19 CFR 
101.9(a)) implements the general testing procedures. This test is estab- 
lished pursuant to that regulation. 

I. Description of proposed test: 
THE CONCEPT OF TELEPHONIC ENTRY 

Any aircraft arriving in the United States from a foreign airport or 
place is required to (1) give advance notification of its arrival, (2) imme- 
diately report its arrival to Customs, and (3) land at the airport desig- 
nated by Customs for entry. See, 19 U.S.C. 1433(c) and implementing 
Customs Regulations at 19 CFR Part 122, subparts C and D. Individual 
passengers are also required to report their arrival to Customs. See, 19 
U.S.C. 1459 and implementing Customs Regulations at 19 CFR Part 
123. Because historical data on certain general aviation aircraft (air- 
craft comprising private and corporate aircraft, and air ambulances 
that have a seating capacity of fifteen or fewer passengers) indicated a 
high degree of compliance with Customs and other federal agency re- 
porting laws, Customs developed the GATE program to allow certain 
pre-registered, passenger-carrying flights of such aircraft to report 
their entry telephonically when entering the United States directly 
from Canada. To provide a means for measuring the effectiveness of 
GATE, random inspections were built into the program. Thus, the 
GATE program was designed to combine the proven benefits of facilita- 
tion and selectivity, thereby freeing valuable Customs resources for use 
in other areas. 

The initial test was implemented at designated airports located na- 
tion-wide for flights entering the United States directly from Canada. 
(Flights arriving from areas south of the United States that were sub- 
ject to the provisions of § 122.23 (19 CFR 122.23) were not eligible for 
this test). During the test period, pilots gave advance notice of their ar- 
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rival—from a minimum of 3 hours up to a maximum of 72 hours in ad- 
vance—to Customs by calling 1-800-98-CLEAR, and approved flights 
received advance clearance to land at a designated airport, provided the 
pilot(s) received a telephonic entry number. 


REGULATORY PROVISIONS AFFECTED 


During this second GATE test, participants again will be provided 
with a telephonic entry number in lieu of having to comply with normal 
inspection requirements. Accordingly, for test participants the normal 
arrival reporting and landing requirements of Parts 122 and 123 of the 
Customs Regulations (see, 19 CFR Parts 122, subparts C and D, and 
123) will not be followed. However, participants will still be subject to 
civil and criminal penalties and sanctions for any violations of other 
U.S. Customs laws. 


Il. Eligibility criteria: 


A. Aircraft & Airports 

Only U.S.- and Canadian-registered general aviation aircraft that 
will arrive in the United States directly from Canada are eligible to par- 
ticipate in the GATE test. For purposes of this test, the term “general 
aviation aircraft” means aircraft comprising private and corporate air- 
craft, approved small charter/air taxi aircraft and air ambulances that 
have a seating capacity of fifteen or fewer passengers that are returning 


to the U.S. with crew members only. 

Aircraft transiting Canada are not eligible for this test. Also, flights 
that arrive from areas south of the United States and are subject to the 
provisions of § 122.23 (19 CFR 122.23) are not eligible for this test. Fur- 
ther, aircraft that will carry cargo, merchandise requiring the payment 
of Customs duties, restricted or prohibited food products or other ar- 
ticles, or monetary instruments in excess of $10,000, will not qualify for 
this test. 

GATE flights will be allowed to land at airports within a port of entry 
and most airports that are located within a reasonable commuting dis- 
tance from a port of entry, provided the local port director having juris- 
diction over the airport has designated the airport for GATE-test use. 
Although many airport locations have already been approved for GATE 
participation, other airports located outside of a port of entry may be 
approved by the local port director, based on a review of the facility after 
it is requested as a designated airport on an application. In such cases, 
the port director will take the following factors into consideration in de- 
termining whether to designate an airport for GATE-test use: 

— Willingness of the airport operator to participate in the GATE 
test; 

— The distance to the airport from the nearest Customs port of 
entry (so that random inspections can be performed), commut- 
ing time required for Customs officers, and Customs officer 
safety; 
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— Whether a secure place to work is provided at the airport; and 
Whether communications equipment is accessible. 


B. Persons 


Participation in the GATE test is voluntary. Only U.S. citizens, per- 
manent resident aliens of the United States, Canadian citizens, or 
landed immigrants in Canada from Commonwealth countries, and who 
are regular passengers or flight crews of pre-registered flights, will be 
considered for this test. Each applicant must have a “face to face” in- 
spection with either a U.S. Immigration or Customs officer, which clear- 
ly demonstrates the person’s right to legally enter the United States, 
and must agree to carry all necessary personal identification and im- 
migration documents. 

Persons with evidence of a pending or past investigation which estab- 
lishes illegal or dishonest conduct, persons involved in a violation of 
Customs laws (for example, civil, controlled substance violations, 
smuggling), and persons found to be inadmissible under the immigra- 
tion laws of the United States are not eligible for this test. 

Participation in this test will not constitute confidential information, 
and lists of participants will be made available to the public upon writ- 
ten request. 


III. Test Application Procedure: 

General aviation aircraft owners, operators, and pilots who wish to 
have their passenger-carrying flights considered for participation in 
the GATE test should contact the Customs office at Detroit Metropoli- 
tan Airport in Michigan at the address listed at the front of this docu- 
ment to request an application for General Aviation Telephonic Entry 
Program form (Customs Form 442). Applications must be filed with the 
Customs port at Detroit Metropolitan Airport in Michigan 30 days 
prior to the date of the first scheduled flight in order to be considered for 
participation in the GATE test. 


SELECTION STANDARDS 


Applicants will be approved/denied for the GATE test based on 
whether the personnel/aircraft information provided on the CF 442 
meets all the above eligibility criteria. The port of Detroit, Michigan 
will determine the qualifications of all passengers/pilots/aircraft, and a 
letter approving or denying the test application will be sent to the appli- 
cant. Aircraft owners/operators must agree not to allow their general 
aviation aircraft to carry passengers who are not listed and approved on 
the application. (To allow for the proper accounting of last-minute per- 
sonnel changes to an application already on file with Customs, an Ap- 
plication Addendum form must be completed and sent to the Customs 
office at Detroit Metropolitan Airport). Further, aircraft owners/opera- 
tors must agree not to allow persons to carry dutiable/commercial mer- 
chandise, restricted or prohibited food products or other articles, or 
monetary instruments of $10,000 or more on test flights. 
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If an application is denied for any reason other than because a partic- 
ular airport is not designated for GATE-test use (for example, a denial 
based on information concerning passengers, pilots, or the aircraft), 
the applicant may appeal the decision to the Detroit Port Director with- 
in 10 working days from receipt of the denial letter. If the appeal to the 
Port Director results in another denial, then the applicant may appeal 
directly to the Passenger Process Owner at Customs Headquarters 
within 10 working days from receipt of the second denial letter. 

IV. Test evaluation criteria: 

Customs will review all public comments received concerning any as- 
pect of the test program or procedures, finalize procedures in light of 
those comments, form problem-solving teams, and establish baseline 
measures and evaluation methods and criteria. After the second test pe- 
riod is concluded, evaluations of the test will be conducted and final re- 
sults will be made available to the public upon request. 

Dated: June 26, 1998. 


JOHN B. McGowan, 
Acting Assistant Commissioner, 
Office of Field Operations. 


[Published in the Federal Register, July 6, 1998, (63 FR 36483)] 


EXTENSION TO APPLICATION PERIOD FOR THE GENERAL 


TEST REGARDING THE INTERNATIONAL TRADE PROTO- 
TYPE 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: General Notice. 


SUMMARY: This notice announces that Customs will allow a 30-day ex- 
tension to importers and exporters wishing to apply to participate in, or 
provide written comments on, the International Trade Prototype 
(ITP). The ITP was previously announced in the Federal Register on 
June 3, 1998. 


DATES: To apply for participation in the ITP, parties must submit the 
necessary information as outlined in the Federal Register notice of June 
3, 1998 on or before August 7, 1998. Comments concerning the ITP 
must be submitted on or before August 7, 1998. 


ADDRESSES: Applications for voluntary participation in, or written 
comments regarding, the ITP should be addressed to the U.S. Customs 
Service, International Trade Prototype Team, Attn: Linda LeBaron 
Grasley, 4455 Genesee Street, Bldg. 10, Room #342, Buffalo, New York 
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NOTICE OF AVAILABILITY OF 1997 UPDATE TO THE 
“CUSTOMS VALUATION ENCYCLOPEDIA” 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of Availability of 1997 Update to the “Customs Valua- 
tion Encyclopedia”. 


FOR FURTHER INFORMATION CONTACT: Elena Kennedy, Value 
Branch, Office of Regulations and Rulings, (202) 927-2399. 


DATED: July 8, 1998. 


SUPPLEMENTARY INFORMATION: 

The purpose of this notice is to advise the public that the Customs Val- 
uation Encyclopedia, 1980-1997, is now available. This publication up- 
dates the prior Customs Valuation Encyclopedia, 1980-1996. The 
publication includes a set of instructions which will guide you in remov- 
ing current pages and inserting new pages of the encyclopedia to com- 
plete the updated version. 

Please note that if you do not have the prior publications, it is neces- 
sary that you obtain the main volume, i.e., 1980-1995, and the 1996 up- 
date which is titled “Customs Valuation Encyclopedia, 1980-1996. You 
must then insert and remove pages as directed. After you complete that 
1996 insertion, then follow the directions provided in the 1980-1997 
version. 

Copies of these publications may be obtained by contacting 
the Superintendent of Documents, PO. Box 371954, Pittsburgh, 
PA., 15250-7954, or by calling (202) 512-1800. The fee for the publica- 
tion is $14.00, and checks should be made payable to the Super- 
intendent of Documents. The stock number for the publication 
is #048-000-00517-9. You may fax your request for the publication 
to (202) 512-2250. Please include the stock number in your request 
(payment by Visa, MasterCard and Discovery is accepted). All 
subscribers of the U.S. Customs Rulings Diskette Subscription Service 
will receive a copy on diskette as part of their subscription fee. The 
update is also available on the Customs Electronic Bulletin Board. 
For further information regarding the Customs Electronic Bulletin 
Board, you may call (703) 921-6236. In addition, if you have access to 
the Internet, the publication is also posted on the World Wide Web. 
(http://www.customs.ustreas.gov) 

STUART P. SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 
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DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, July 8, 1998. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the Customs BULLETIN. 
STUART P. SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 


PROPOSED MODIFICATION OF CUSTOMS RULING LETTER 
RELATING TO THE TARIFF CLASSIFICATION OF A 
CD-RECORDER 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 [19 U.S.C. 
1625(c)(1)], as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify a ruling letter pertaining to the tar- 
iff classification of a CD-Recorder under the Harmonized Tariff 
Schedule of the United States (HTSUS). Customs invites comments on 
the correctness of the proposed modification. 


DATE: Comments must be received on or before August 21, 1998. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1300 Pennsylvania Avenue 
NW, Washington, D.C. 20229. Comments submitted may be inspected at 
the same office during normal business hours. 


FOR FURTHER INFORMATION CONTACT: David W. Spence, Attor- 
ney-Advisor, Commercial Rulings Division, (202) 927-2337. 
SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Pursuant to section 625(c)(1), Tariff Act of 1930 [19 US.C. 
1625(c)(1)], as amended by section 623 of Title VI (Customs Moderniza- 
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tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify a ruling letter pertaining to the tar- 
iff classification of a CD-Recorder. Customs invites comments on the 
correctness of the proposed modification. 

In NY B86798, issued on June 26, 1997, Customs ruled that the CD- 
Recorder (Model CR-622) is classifiable under subheading 8520.90.00, 
HTSUS, as other sound recording apparatus, whether or not incorpo- 
rating a sound reproducing device. NY B86798 is set forth in “Attach- 
ment A” to this document. 

Based upon additional information now available, it is Customs posi- 
tion that the multi-function CD-Recorder, which is designed for storing, 
accessing, and re-writing information on CD disks, meets the terms of 
chapter 84, notes 5(B) and (D), HTSUS, and is classifiable under sub- 
heading 8471.70.60, HTSUS, as an other ADP storage unit. 

Customs intends to modify NY B86798 to reflect the proper classifica- 
tion of the CD-Recorder under subheading 8471.70.60, HTSUS. Before 
taking this action, we will give consideration to any written comments 
timely received. Proposed Headquarters ruling 961951 modifying NY 
B86798 is set forth as “Attachment B” to this document. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: July 6, 1998. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY 
US. Customs SERVICE, 
New York, NY, June 26, 1997. 
CLA-2-85:RR:NC:108 B86798 
Category: Classification 
Tariff Nos. 8520.90.0040, 


8523.90.0000 and 8524.91.0030 
Ms. ARLIEN CASILLAS 


MEMOREX PRODUCTS, INC 
10100 Pioneer Bivd. 

Suite 110 

Santa Fe Springs, CA 90670 


Re: The tariff classification of CD-Recorder from Singapore. 


DEAR Ms. CASILLAS: 


In your letter dated May 22, 1997, resubmitted on June 16, 1997, you requested a tariff 
classification ruling. 
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le submitted, item number CR-622, is a CD-Recorder which fits into a & 
sht empty drive bay of a computer system. Included within the packaging 
i Memorex 74 minutes CD-Recordable disc (CDR) and two 3.5 inch software 
1Oppy discs 
‘rable subheading forthe CD-Recorder will be8520.90.0040, Harmonized Tariff 
1e United States (HTS), which provides for magnetic tape recorders and other 
ig apparatus, whether or not incorporating a sound reproducing device: oth- 
| disc recorders The rate of duty will be 1.6 percent ad valorem 
le subheading for the unrecorded CDR will be 8523.90.0000, Harmonized 
le of the United States (HTS), which provides for prepared unrecorded media 
yor similar recording of other phenomena, other than products of chap- 
tic discs * * *. The rate of duty will be 1.7 percent ad valorem. 
licable subheading for the recorded 3.5 inch disc will be 8524.91.0030, Harmo- 
sdule of the United States (HTS) which provides for records, tapes and oth- 
lia for sound or other similarly recorded phenomena, including matrices 
» production of records, but excluding products of chapter 37: other: for 
1a other than sound or image * * * prepackaged software for auto 
ing machines, of a kind sold at retail *. The rate of duty will be 
meter of recording surface 


ssued under the provisions of Part 177 of the Customs Regulations 


g or the control number indicated above should be provided with the 
1 at the time this merchandise is imported. If you have any questions 
contact National Import Specialist Harvey Kuperstein at 
ROBERT B. SWIERUPSKI 
Chief, Metals & Machinery Branch, 
National Commodity Specialist Division. 


CHMENT B] 


DEPARTMENT OF THE TREASURY 
U.S. CuSTOMS SERVICE 
Washington, DC 
CLA-2 RR:CR:GC 961951 DWS 
Category: Classification 
Tariff No. 8471.70.60 


10100 Pioneer Boulevard, Suite 110 
Santa Fe Springs, CA 90670 
Re: Reconsideration of NY B86798; CD-Recorder (Model CR-6: 
DEAR MS. CaASILLAS 

This isin response to your letter of June 2, 1998, to the Director, Customs National Com- 
modity Specialist Division, New York, requesting reconsideration of NY B86798, issued to 
you on June 26, 1997, concerning the classification of a CD-Recorder under the Harmo- 
nized Tariff Schedule of the United States (HTSUS). 
Fact 

The merchandise consists of a CD-Recorder (Model CR-622) which is designed for incor- 
poration intoa5 inch, half-height empty drive bay of an automatic data processing (ADP) 
machine. As an ADP plug and play device supporting Windows 95 software, it stores, ac- 
cesses, and re-writes information on CD disks. The CD-Recorder, which possesses data 
buffer memory of 1 MB, reads at 6X speed and writes/re-writes at 2X speed. 
Issue: 

Whether the CD-Recorder is classifiable under subheading 8471.70.60, HTSUS, as an 
other ADP storage unit, or under subheading 8520.90.00, HTSUS, as other sound record- 
ing apparatus, whether or not incorporating a sound reproducing device. 
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Law and Analysis 


Classification of merchandise under the HTSUS is in accordance with the General Rul 
of Interpretation (GRI’s). GRI 1 provides that classification is determined according to 
terms of the headings and any relative section or chapter notes 

The HTSUS provisions under consideration are as follows 

8471 Automatic data processing machines and units thereof; 
8471.70 Storage units: 
Other storage units: 
8471.70.60 Not assembled in cabinets for placing on a table, desk 
wall, floor or similar place. 


8520 Magnetic tape recorders and other sound recording apparatus, whether 
or not incorporating a sound reproducing device 
8520.90.00 Other. 


Based upon the information submitted, in NY B86798, dated June 26, 1997, Customs 
held the CD-Recorder to be classifiable in heading 8520, HTSUS, specifically under sub- 
heading 8520.90.00, HTSUS. 

You claim that the CD-Recorder is an ADP unit classifiable in heading 8471, HTSUS. 
Chapter 84, notes 5(B) and (D), HTSUS, state: 

A)* 

(B) Automatic data processing machines may be in the form of systems consisting of 
a variable number of separate units. Subject to paragraph (E) below, a unit is to be re- 
garded as being a part of a complete system if it meets all the following conditions 

(a) It is of a kind solely or principally used in an automatic data processing sys- 
tem; 

(b) Itis connectable to the central processing unit either directly or through one 
or more other units; and 

(c) It is able to accept or deliver data in a form (codes or signals) which can be 
used by the system. 

( ¢ ) xk * 

(D) Printers, keyboards, X-Y coordinate input devices and disk storage units 
which satisfy the conditions of paragraphs (B)(b) and (B)(c) above, are in all cases to 
be classified as units of heading 8471 (emphasis supplied). 

(EE) * ** 

Based upon the additional literature now provided, we agree with you that the CD-Re- 
corder meets the terms of an ADP unit as described in chapter 84, note 5(B), HTSUS. As it 
is designed for incorporation into an empty drive bay ofan ADP machine, it is solely or prin- 
cipally used in an ADP system; it is connectable to acentral processing unit (CPU); and itis 
able to accept or deliver data in a form which can be used by an ADP system. 

It is also our understanding that the CD-Recorder is principally used for ADP disk sto 
rage. Therefore, because the CD-Recorder is an ADP disk storage unit, in accordance with 
chapter 84, note5(D), HTSUS, it is to be classifiable in heading 8471, HTSUS, regardless of 
whether it is described in heading 8520, HTSUS. Specifically, the CD-Recorder is classifi- 
able under subheading 8471.70.60, HTSUS. 


Holding: 

The CD-Recorder is classifiable under subheading 8471.70.60, HTSUS, as an other ADP 
storage unit. 
Effect on Other Rulings: 

NY B86798 is modified to reflect the reasoning herein. 


JOHN DURANT 
Director, 
Commercial Rulings Division 
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PROPOSED REVOCATION OF CUSTOMS RULINGS RELATING 
TO THE COUNTRY OF ORIGIN MARKING REQUIREMENTS 
APPLIC a TO VINYL WATERBED MATTRESS SHELLS 
IMPORTED INTO THE UNITED STATES FOR FURTHER 
PROC eG 


AGENCY: U.S. Customs Service, Department of Treasury. 
TION: Notice of revocation of Customs ruling. 


MMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S 
D )), as amended by section 623 of Title VI (Customs i ieieice. 
North American Free Trade Agreement Implementation 
103-182, 107 Stat. 2057), this notice advises interested par- 
es that Customs intends to revoke two rulings pertaining to the coun- 
try of origin marking requirements applicable to vinyl waterbed 
mattress shells imported into the United States for further processing. 


DATE: Comments must be received on or before August 21, 1998. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1300 Pennsylvania Avenue, 
N.W,, Washington, D.C. 20229. Comments submitted may be inspected 
at the Commercial! Rulings Division, located at the address listed above. 


FOR FURTHER INFORMATION CONTACT: Kristen K. Ver Steeg, 


Special Classification and Marking Branch, (202) 927-2310. 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North — Free Trade Agreement Implementation 

(Pub.L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ies that Customs intends to revoke two rulings pertaining to the coun- 
try of origin marking requirements applicable to vinyl waterbed 
mattress shells imported into the United States for further processing. 

In HRL 731483, dated December 15, 1989, set forth as Attachment A 
to this document, and in HRL 734374, dated April 3, 1992, set forth as 
Attachment B to this document, Customs considered vinyl waterbed 
mattress shells imported into the United States and assembled together 
with layers of domestic polyester fiber and foam into finished waterbed 
mattresses. In both cases, Customs held that the vinyl shells were sub- 
stantially transformed into a new and different article—a waterbed 
mattr ess—by the U.S. processor, and that the imported viny] shells were 
exempt from individual marking, provided the outermost container in 
which the shells were imported was marked with the country of origin. 

Upon reconsideration, however, we find that the position taken by 
Customs in HRL 731433, supra, and 734374, supra, regarding the sub- 


+ 


t 
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stantial transformation of the imported vinyl shells was erroneous. Asa 
result of further review, it is our determination that the imported vinyl 
shells are not substantially transformed by the insertion of filler mater- 
ials. Therefore, the imported shells are required to be marked with their 
country of origin upon importation into the United States. Accordingly, 
Customs intends to revoke HRL 731433 and HRL 734374 to reflect this 
position. Before taking this action, consideration will be given to any 
written comments timely received. Proposed Headquarters ruling 
560460, revoking HRL 731433 and HRL 734374, is set forth as Attach- 
ment C to this document. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: July 7, 1998. 


SANDRA L. BELL, 
(for John Durant, Director, 
Commercial Rulings Division.) 
[Attachments] 


{ATTACHMENT A] 


DEPARTMENT OF THE TREASURY. 
US. CusTOMS SERVICE 
Washington, DC, December 15, 1989 
CO:R:C:V 731433 EAB 
Category: Marking 

MICHAEL O’ ROURKE, ESQUIRE 
RODE & QUALEY, ATTORNEYS AT LAW 
295 Madison Avenue 
New York, NY 10017 


Re: Country of origin marking requirements for viny] shells. 


DEAR Mr. O’ROURKE 

This is in response to Ms. Diane L. Weinberg’s letter dated May 10, 1988, submitted on 
behalf of Royal Waterbeds International, Ltd. and requesting a ruling on country of origin 
marking requirements for imported viny] shells used in the manufacture of waterbed mat- 
tresses distributed for retail sale in containers. We regret the delay in responding 
Facts: 

Viny] fabric is cut and partially seamed to form a shell in Taiwan, then imported to the 
US. for further manufacturing. In the U.S., four layers of polyester fiber and one layer of 
foam, all products of the U.S., are attached together and inserted into the viny] shell, which 
is seamed closed by the importer to form a waterbed mattress. You indicate that the vinyl 
shell costs the importer $11.34, while the U.S. components used in the manufacturing pro- 
cess cost $23.51 per mattress. The U.S. operations, which include inspecting and boxing, 
add $10.08 to the cost of each mattress. 


Issue: 


For purposes of country of origin marking, whether a U.S. manufacturer substantially 
transforms imported viny] shells by further processing and combining them with U.S. com- 
ponents to make waterbed mattresses. 
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) 


he Tariff Act of 1930, as amended (19 U.S.C. 1304), provides that every 

or its container) imported into the U.S. shall be marked in a con- 

indelibly and permanently as the nature of the article (or contain- 

1 such a manner as to indicate to the ultimate purchaser in the U.S. the 
the country of origin of the article. The primary purpose of the country of 
statute is to “mark the goods so that at the time of purchase the ultimate 

ay, by knowing where the goods were produced 2d, be able to buy or re —_ to buy 
f such marking should influence his will.” United States v. Friedlaender & 
»A. 297, 302, C.A.D. 104 (1940); National Juice Products Association v. United 

r 48, 628 F Supp. 978 (1986) 

toms Regulations (19 CFR Part 134) implements the country of origin 

ements of and exceptions to 19 U.S.C. 1304. The ultimate purchaser is gen 

erson in the U.S. who will receive the article in the form in which it was 

‘FR 134.1(d). However, a manufacturer may be the ultimate purchaser ifhe 

mbines an imported article into an article with a new name, character or use; 

» article shall be excepted from marking. The outermost containers of the 

| be marked in accord with this part,” 19 CFR 134.35. 
settled principle of customs law that in order for a substantial transformation 
in article having a new name, character or use must emerge from the proces- 
ited States v. Gibson-Thomsen Co. Inc., 27 C.C.PA. 267 (1940). 

finds that the manufé acturing process that includes combining the imported vi- 

h articles of U.S. origin is a substantial transformation of the vinyl shell intoa 

ind different article of commerce hé ving a new name, character or use, namely a wa- 
nattress, and that your client is the ultimate purchaser of the imported vinyl shell. 
hell loses its separate identity and becomes an integral component of the wa- 


inyl shell(s) that are imported by your client are substantially transfor med by your 

s making your client the ultimate purchaser of the imported shells. The vinyl 

shells are excepted from marking, provided the containers in which they are imported are 
| 


marked to indicate the country of origin and customs officials at the port of entry are satis- 
ied that the vinyl shell(s) will be used only in the manner described above and will not be 
therwise sold. Statements to this effect may be required at the time of entry. 
MaRVIN M. AMERNICK, 
Chief Value, 
Special Programs and Admissibility Branch. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY 
U.S. CuSTOMS SERVICE 
Washington, DC, April 3, 1992. 
MAR-2-05 CO:R:C:V 734374 AT 


Category: Marking 
Mr. JAMES RASHID 


VICE PRESIDENT 

BRITISH-AMERICAN CORPORATION 

10480 Little Patuxent Parkway Suite 1010 
Columbia, MD 21044 


Re: Country of origin marking of viny] shell to be assembled with U.S. manufactured foam 
and fiber into a completed water bed; substantial transformation; HQ 731433. 
DEAR Mk. RASHID 


This is in response to your letter of September 25, 1991, requesting a country of origin 
ruling regarding imported viny] shells which are to be combined with U.S. manufactured 





U.S. CUSTOMS SERVICE 


foam and fiber in the production of water bed mattresses. An illustration depicting what 
the finished water bed looks like when completed with the component parts anda itemized 
list of each component’s cost was submitted with your letter for review 

Facts: 

Your company intends to import viny] shells from either Taiwan or China to be further 
assembled with domestic foam and fiber into completed water bed mattresses. The water 
bed mattresses are to be sold in the US. to retailers and distributors and will also be ex- 
ported to European retailers and distributors. You state that once imported the following 
processing steps will be performed in the U.S. to make the completed water bed mattresses 

1. The imported vinyl shell and domestic foam, fiber and packaging materials are 
unloaded and unpackaged 

2. The foam and fiber are rolled out onto a cutting table and cut with a commercial 
grade electric knife 

3. The foam and fiber pieces are sewn together for performance purposes and to fa- 
cilitate assembly with the vinyl component. (Five layers of 2” fiber a layer of convo 
luted foam and a layer of closed cell foam are use). 

4. The foam and fiber assembly is inserted into the vinyl cavity and staged for heat 
sealing. 

5. The vinyl cavity is permanently closed, through use of an A.R.F. high frequency 
radio wave machine that permanently bonds the vinyl shell encapsulating the fiber 
and foam components inside. 

6. The mattress is boxed. 


Issue 


Whether the imported viny] shells are substantially transformed in the U.S. when they 
are processed in the manner set forth above? 


Law and Analysis: 


Section 304 of the Tariff Act of 1930, as amended (19 U.S.C. 1304), provides that, unless 
excepted, every article of foreign origin imported into the U.S. shall be marked in a conspic- 


uous place as legibly, indelibly, and permanently as the nature of the article (or container) 
will permit, in such a manner as to indicate to the ultimate purchaser in the U.S. the En- 
glish name of the country of origin of the article. The Court of International Trade stated in 
Koru North America v. United States, 701 FSupp. 229,12 CIT _ (CIT 1988), that “In 
ascertaining what constitutes the country of origin under the marking statute, a court 
must look at the sense in which the term is used in the statute, giving reference to the pur- 
pose of the particular legislation involved. The purpose of the marking statute is outlined 
in United States v. Friedlaender & Co., 27 CCPA 297 at 302, C.A.D. 104 (1940), where the 
court stated that: “Congress intended that the ultimate purchaser should be able to know 
by an inspection of the marking on the imported goods the country of which the goods is the 
product. The evident purpose is to mark the goods so that at the time of purchase the ulti- 
mate purchaser may, by knowing where the goods were produced, be able to buy or refuse to 
buy them, if such marking should influence his will.” 

Part 134, Customs Regulations (19 CFR Part 134), implements the country of origin 
marking requirements and exceptions of 19 U.S.C. 1304. Section 134.35, Customs Regula- 
tions (19 CFR 134.35), states that the manufacturer or processor in the U.S. who converts 
or combines the imported article into a different article having a new name, character or 
use will be considered the ultimate purchaser of the imported article within the contempla- 
tion of 19 U.S.C. 1304 and the article shall be excepted from marking. The outermost con- 
tainers of the imported articles shall be marked 

A substantial transformation occurs when articles lose their identity and become new 
articles having a new name, character or use. United States v. Gibson-Thomsen Co., 27 
C.C.PA. 267 at 270 (1940), National Juice Products Association v. United States, 10 CIT 48, 
628 FSupp. 978 (CIT 1986), Koru North America v. United States,12CIT _, 701 FSupp 
229 (CIT 1988). 

In HQ 731433, December 15, 1990, Customs ruled that in virtually identical circum 
stances as the present case, that imported vinyl shells which were stuffed after importation 
with four layers of U.S. origin polyester fiber and one layer of U.S. origin foam into water 
bed mattresses were substantially transformed and were not required to be individually 
marked with their country origin. Customs stated that once combined the viny] shells lose 
their separate identity and become an integral part of a new and different article of com- 
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the reasons set forth in HQ 731433, we find that when the vinyl shells are processed 

he manner described above they are substantially transformed and that the domestic 

the ultimate purchaser. Accordingly, pursuant to 19 CFR 134.35, the individu- 

ells are excepted form country of origin marking and only the container in which 

hells are imported must be marked with the country of origin of the viny! shells 

However, for this marking exception to apply, the district director at the port of entry 

ust be satisfied that you, the U.S. manufacturer of the water bed mattresses, will receive 

inyl shells in their original unopened properly marked container and that the vinyl 
will be used only as described in this ruling and not otherwise sold. 

JOHN DURANT 
Director, 
Commercial Rulings Division 


[ATTACHMENT C] 


DEPARTMENT OF THE TREASURY. 
US. CUSTOMS SERVICE, 
Washington, DC 
MAR-05 RR:CR:SM 560460 KKV 
Category: Marking 
Mr. RICHARD FRAIGI 
PRESIDENT 
VINYL PRoDUCTS MFG., IN‘ 
PO Box 649 
Carson City, NV 89702 


Re: Country of origin marking requirements applicable to vinyl shells imported into the 
U.S. for assembly with U.S. manufactured foam and fiber into a completed waterbed 
mattress; not a substantial transformation; Uniroyal, Inc. v. United States; National 
Hand Tool v. United States; HRL 731433; HRL 734374. 


DEAR MR. FRAIGE 

[his is in response to your letter dated May 13, 1997, which requests reconsideration of 
Headquarters Ruling Letter (HRL) 731433, dated December 15, 1989 and HRL 734374, 
dated April 13, 1992. We regret the delay in processing. 
Facts 


You indicate that vinyl shells are imported into the U.S. from Taiwan for further process- 
ing into waterbed mattresses. Prior to importation, the foreign-origin viny] film has been 
manufactured and fabricated intoa shell which has one portion of the seam left open for the 
insertion of a motion reduction system 

You also indicate that, in its condition upon importation, the sealing of the open endis all 
that is necessary to complete a finished basic full motion waterbed mattress, which ac- 
counts for approximately 35% of all waterbed mattresses sold. In the alternative, fiber and 
foam can be inserted before sealing the final seam to assist in motion reduction. In either 
case, the end user supplies the liquid fill after purchase. 

In HRL 731433, dated December 15, 1989, Customs considered Taiwanese viny] shells 
imported into the U.S. for further processing. Subsequent to importation, four layers of 
domestic polyester fiber and one layer of domestic foam were attached together and in- 
serted into the shell, which was seamed closed to form a waterbed mattress. Customs was 
informed that the cost to the importer of the imported viny] shell was $11.34, while the cost 
of the U.S. components was $23.51 per mattress. The cost of the U.S. operations, including 
inspecting and packaging, added $10.08 to each mattress. Customs determined that, in the 
assembly process, the vinyl! shell lost its separate identity and was substantially trans- 
formed into a new and different article—a waterbed mattress. 





U.S. CUSTOMS SERVICE 


In HRL 734374, dated April 3, 1992, Customs considered Taiwanese and/or Chinese vi- 
nyl shells imported for further processing Subsequent to importation, five layers of do- 
mestic 2” fiber, a layer of domestic convoluted foam and a layer of domestic closed cell foam 
were cut, sewn together and inserted into the shell, which was sealed to form a completed 
waterbed mattress. Customs was informed that the cost to the importer of the imported 
viny! shell was $10.02, while the cost of the U.S. components was $33.35 per mattress, 
while the cost of U.S. operations, including packaging and labor, added an additional $8.72 
to each mattress. Relying upon HRL 731433, supra, Customs held that the imported shells 
were substantially transformed as a result of domestic processing and were exempt from 
individual marking at the time of importation. 

You request reconsideration of the above-referenced rulings, asserting that the cost in- 
formation provided above was not representative of actual costs, stating that the domestic 
cost of sealing, inspection and packaging should not excee 2d $6.00. Additionally, you state 
that the domestic internal fiber can cost as little as 00. Conse quent y, you contend that 
the insertion of foam and fiber and the sealing of the final seam is insufficient to effect a 
substantial transformation of the foreign vinyl shell into a product of the U.S. 

Issue: 


Whether imported viny] shells are —_ stantially transformed in the United States when 
processed in the manner set forth above? 


Law and Analysis 

Section 304 of the Tariff Act of 1930, as amended (19 U.S.C. 1304), provides that, unless 
excepted, every article of foreign origin imported into the United States shall be marked in 
a conspicuous place as legibly, indelibly, and permanently as the nature of the article (or 
container) will permit, in such a manner as to indicate to the ultimate purchaser in the 
United States the English name of the country of origin of the article. Congressional intent 
in enacting 19 U.S.C. 1304 was “that the ultimate purchaser should be able to know by an 
inspection of the marking on the imported goods the country of which the goods is the pro- 
duct. The evident purpose is to mark the goods so that at the time of purchase the ultimate 
purchaser may, by knowing where the goods were produced, be able to buy or refuse to a 
them, if such marking should influence his will.” United States v. Friedlaender & Co., 27 


C.C.PA. 297, 302 (1940). Part 134 of the Customs Regulations (19 CFR Part 1 34) ‘cache 
ments the country of origin marking requirements and exceptions of 19 U.S.C. 1304. 

“Country of origin” is defined in section 134.1(b), Customs Regulations (19 CFR 
134.1(b)), as: 


The country of manufacture, production, or growth of any article of foreign origin en- 
tering the United States. Further work or material added to an article in another 
country must effect a substantial transformation in order to render such other coun- 
try the “country of origin” within the meaning of this part. 
The well-established test for determining whether a substantial transformation has oc- 
curred is derived from language enunciated by the court in Anheuser-Busch Brewing Asso- 


ciation v. United States, 207 U.S. 556, 562 (1908), which defined the term “ms anufacture” as 
follows: 


Manufacture implies a change, but every change is not manufacture and yet every 
change in an article is the result of treatment, labor and manipulation. But something 
more is necessary, as set forth and illustrated in Hartranft v. Wiegmann, 121 US. 609. 
There must be transformation; a new and different article must emerge, having a dis- 
tinctive name, character or use. 

In United States v. Gibson-Thomsen Co., Inc., 27 C.C.PA. 267 (C.A.D. 98) (1940) the 
court considered the acceptability of country of origin marking on imported merchandise 
which would be ultimately obscured by subsequently processing in the United States. 
Upon review of the legislative I history of section 304(a), Tariff Act of 1930, the court found 
nothing to indicate that Congress intended to require that an imported article used as a 
material in the manufacture ofa new article with a new name, character and use be marked 
so as to indicate the foreign origin of the material to the retail pur chaser. Accordingly, the 
court concluded the U.S. processor was the “ultimate purchaser” of the imported materi- 
als, and held that the articles were properly marked upon importation. 

Section 134.35(a), Customs Regulations (19 CFR 134.35(a)) implements the principles 
set forth in U.S. v. Gibson-Thomsen Co., Inc., supra, stating that: 

The manufacturer or processor in the United States who converts or combines the im- 
ported article into the different article will be considered the “ultimate purchaser” of 
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rted article within the contemplation of section 304(a), Tariff Act of 1930, as 
1(19 U.S.C. 1304(a)), and the article shall be excepted from marking. The out- 
srs of the imported articles shall be marked in accord with this part 


g whether the processing operations constitute a substantial transforma- 
i extent of operations per formed and w hether the parts lose their identi- 
ntegral part of the new article. See, Uniroyal Inc. v. United States, 3C.1.T. 
1026 (1982), aff'd, 702 F2d 1022 (Fed Cir. 1983). Assembly operations 
lor simple, as opposed to complex or meaningful, will generally not result 
‘ ansformation. See, Customs Service Decision (C.S.D.) 80-111, C.S.D 
nd C.S.D. 90-51 
rard to whether or not the processing of an imported viny] shell results in a sub- 
transformation, we find relevant, Uniroyal, Inc. v. Ur rited States, supra, a country 
marking case involving imported shoe uppers. In this case, the court considered 
ddition of an outsole in the U.S. to imported uppers lasted in Indonesia a 
1 substantial transformation of the uppers. The factors the court examined to dete 
ether a substantial transformation had taken place included: (a) a comparison of 
)lved in attaching the outsole versus the time involved in manufacturing the 
comparison of the cost involved in the process of attaching the outsole versus 
ved in the process of manufacturing the upper; (c) acomparison of the cost of 
i upper versus the cost of the outsole; and (d) a comparison of the number of 
ed operations involved in both processes 
efully examining both the imported upper and the finished shoe, the court de- 
1ed that the imported upper did not lose its distinct identity in the finished shoe but, 
ntrary, was the very essence of the completed shoe. This was so even though the 
yrted upper could not be sold to or worn by consumers without the heavy rubber out- 
I attached and even though following attachment of the rubber outsole the shoe 
illed by a different name, a “deck shoe,” rather than an “upper” or a “moccasin.” The 
t also determined that the complex assembly process of making the upper was easily 
iguishable from the minor assembly process of attaching the sole. Uniroyal, 3 CIT at 
ourt stated 


[jo consider attachments of this kind to bea ‘substantial transformation’ would be to 


door wide to frustration of the entire purpose of the marking statute. Thus in 

sent case it would be misleading to allow the public to believe that a shoe is 

made in the United States when the entire upper—which is the very essence of the 

ompleted shoe—is made in Indonesia and the only step in the manufacturing process 
erformed in the United States is the attachment of an outsole. Id. at 224 


‘aing 


y, the court held that the imported uppers were not substantially transformed 
domestic processing and the importer/processor who attached the sole was not the 
nate purchaser of the imported article. 

n National Hand Tool, 6 CIT 308 (1992), aff'd, 989 F.2d 1201 (Fed. Cir. 1993), certain 
hand tool components used to make flex sockets, speeder handles, and flex handles, were 
imported from Taiwan. The components were cold-formed or hot-forged into their final 
shape prior toimportation, with the exception of speeder handle bars, which were reshaped 
by a power press after importation. The grip of the flex handles were also knurled in the 
U.S., by turning the grip portion of the handle against a set of machine dies that formed a 
cross-hatched diamond pattern. The components were subject to heat treatment, which 
increased the strength of t the components, sand-blasting (a cleaning process), and electro- 
plating (enabling the components to resist rust and corrosion). After these processes were 
complete, the components were assembled into the final products, which were used to loos- 
en and tighten nuts and bolts. 

he Court of International Trade decided the issue of substantial transformation based 
on three criteria, i.e., name, character, and use. Applying these rules, the court found that 
the name ofthe components did not change after the post-importation processing, and that 
the character of the articles similarly remained substantially unchanged after the heat 
treatment, electroplating and assembly, as this process did not change the form of the com- 
ponents as imported. The court further pointed out that the use of the articles was prede- 
termined at the time of importation, t.e., each component was intended to be incorporated 
into a particular finished mechanic’s hand tool. The court dismissed as a basis for a sub- 
stantial transformation the value of the processing, stating that the substantial trans- 
formation test utilizing name, character and use criteria should generally be conclusive in 
country of origin marking determinations, and that this finding must be based on the total- 
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ity of the evidence. Based on the name, character and use test, the court concluded t 

processing in the U.S. did not effect a substantial transformation of the foreign har 
components 

Applying the principles set forth in the above precedents to the facts in th 

that, like the imported uppers in Uniroyal, supra, the vinyl shell does not lose its distinct 
identity when assembled together with the domestic fiber and foam. Instead, it is the do 
mestic materials which lose their identity upon completion of assembly operations, as 
these materials are no longer visible but have t 


ils case, we find 
’ 
| 


yeen subsumed by the imported viny! shell 
Upon the sealing of the final seam, the viny] shell is — functional as a waterbed mattress 
without the insertion of the domestic foam and fiber. Therefore, we find that it is the vinyl 
shell that is the “very essence” of the completed waterbed mattress. Additionally, like ~ e 
tools in National Hand Tool, supra, the viny] shell already ‘he AS faa shape at the timeo 
importation. Although the utilization of the domestic materials adds different characteri 
tics, e.g., wave reduction, the viny] shell is essentially comy “ te for its intended pur] 
upon importation, lacking only the sealing of the final seam to become a basic full motion 
waterbed mattress. In this condition, the v inyl shell has been advanced in manufacture to 
such a degree that it has only one use—assembly into a finished waterbed mattress—and 
does not undergo a change in name, character or use by virtue of having been stuffed with 
domestic material, an operation which Customs has previously held as insufficient to effect 
asubstantial transformation See HRL 733838, dated February 7, 1991, where the stuffing 
of adoll shell held not to be a substantial transformation. See also HRL 722997, August 30, 
1983 (stuffing of toy figures and the process of sewing only the seam on the back of each 
figure left open did not constitute a pat eet transformation) 

Moreover, we note that it appears that the holdings in HRL 731433 and 734374, supra, 
were based, in part, upon the value added by domestic processing, a factor subseque ontly 
dismissed as relevant to substantial transformation determinations by the Court of Inter- 
national Trade in National Hand Tool v United States, supra. Therefore, upon reconsider 
ation of the underlying facts and ir 
opinion that the decisions in HRL 
should be revoked 


light of subsequent legal precedence, we are of the 
31 43 33 and HRL 734374, supra, were erroneous and 


1 
fe 


, , 
Holding 


Imported vinyl shells which undergo minimal assembly operations when stuffed and 

. 5 . 
sealed to form a completed waterbed mattress retain their separate identity when com- 
bined together with domestic foam and fiber and do not become an integral part 


t of anew 
and different article. In view of the absence of a substantial transformation, the U.S. pr¢ 


essor is not the ultimate purchaser of the imported viny] —_— and they must be marked 
with their country of origin upon importation into the U 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is entered. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction 

JOHN DURANT 
Dire ctor, 
Commercial Rulings Division 
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Decisions of the United States 
Court of International Trade 


(Shp Op. 98-76) 
HEWLETT-PACKARD CoO., PLAINTIFFS v. UNITED STATES, DEFENDANT 
Court No. 93-01-00058 


{Judgment for plaintiff. Imported merchandise classifiable as automatic data process- 
ing machine output devices, and not as drawing, marking-out or mathematical calculating 


instruments. Customs ordered to reclassify entries under HTSUS subheading 
8471.92.6580. ] 


Dated June 12, 1998) 


Baker & McKenzie (William D. Outman, II) and Mark F. Ryan, Int’] Trade Counsel, 
Hewlett-Packard Co., of counsel, for plaintiffs. 

Frank W. Hunger, Assistant Attorney General, Joseph I. Liebman, Attorney-in-Charge, 
International Trade Field Office, Commercial Litigation Branch, Civil Division, Depart- 
ment of Justice (Bruce N. Stratvert) (Robert F. Altneu, Office of Assistant Commissioner 
Regulations & Rulings, and Sheryl A. French, Office of Assistant Chief Counsel Interna- 
tional Trade Litigation, U.S. Customs Service, of counsel, on the brief) for defendant. 


MEMORANDUM OPINION 

DiCarR1Lo, Senior Judge: Plaintiff, Hewlett-Packard Co., challenges 
the classification by the United States Customs Service of small-format 
desktop pen plotters entered between May 10, 1991 and October 28, 
1992. Customs classified the merchandise as drawing, marking-out or 
mathematical calculating instruments, at a duty of 5.8% ad valorem. 
Harmonized Tariff Schedule of the United States (HTSUS) § XVIII, ch. 
90, subheading 9017.20.8090 (1991 & 1992 Supp. 1). Plaintiff asserts 
that the merchandise should have been classified as automatic data 
processing machines: output units, at a duty of 3.7% ad valorem. Id. 
§ XVI, ch. 84, subheading 8471.92.9060. The court has jurisdiction un- 
der 28 U.S.C. § 1581(a) (1994). 


PROPOSED CLASSIFICATIONS 


Customs classified the imported merchandise under the following 
subheading: 


Drawing, marking-out or mathematical calculating instruments 
(for example, drafting machines, pantographs, protractors, draw- 


31 
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ing sets, slide rules, disc calculators); instruments for measuring 
length, for use in the hand (for example, measuring rods and tapes, 
micrometers, calipers), not specified or included elsewhere in this 
chapter; parts and accessories thereof: 
Other drawing, marking-out or mathematical calculating in- 
struments: 
Other: 
Other: 5.8° 


HTSUS 8 XVIII, ch. 90, subheading 9017. 


ify 


1). Plaintiff proposes the following alternative: 


( 


Automatic data processing machines and units thereof; magnetic 
or optical readers, machines for transcribing data onto data media 
in coded form and machines for processing such data, not elsewhere 
specified or included: 
Other: 
Input or output units, whether or not entered with the rest 
of the system and whether or not containing storage units 
in the same housing: 
Other: 
Other: 
Other: 
Other: 
Output devices: .. 
Id. § XVI, ch. 84, subheading 8471.92.9060. 


FACTUAL FINDINGS 

Customs’ factual conclusions are presumed to be correct, and plaintiff 
has the burden of proving otherwise. 28 U.S.C. § 2639(a)(1) (1994). 
Where there is no factual dispute between the parties, the presumption 
is irrelevant, Rollerblade, Inc. v. United States, 112 F.3d 481, 483-84 
(Fed. Cir. 1997), but where disputed questions of fact exist, the plaintiff 
must demonstrate to the court that Custom’s findings are incorrect, 
Totes, Inc. v. United States, 69 F.3d 495, 498 (Fed. Cir. 1995). 

Bearing this standard in mind, after hearing the trial testimony pre- 
sented, and after considering the exhibits and papers filed, the court 
makes the following findings: 


1. The merchandise consists of four models of desktop pen plot- 
ters: the Hewlett-Packard 7440A, 7475A, 7550A, and 7550B. (Don- 
ald Basta Test., Tr. at 1-15 to 1-16.) 

2. The plotters are used to produce detailed business-related 
graphics, such as charts, graphs, or diagrams. (Id. at 1-28; Lindsay 
Passmore Test., Tr. at 1-93 to 1-94; Pl.’s Ex. 4, 9.) They do so by 
moving pens and paper or other media along an x- and a y-axis, low- 
ering the pens to mark the paper or other media in the appropriate 
areas. (Basta Test., Tr. at 1-29; Donald Herzog Test., Tr. at 2-19.) 

3. The plotters have media transport mechanisms. (See Basta 
Test., Tr. 1-27 to 1-29; Herzog Test., Tr. at 2-24.) The 7440A ac- 
cepts only letter-size media, while the 7475A, 7550A, and 7550B ac- 
cept letter-size and 11x17 inch media. (Basta Test., Tr. at 1-35 to 
1-36.) 
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4. The plotters can produce text by tracing the outline of individ- 
ual letters, but are not a practical means of creating large amounts 
of text, particularly at small sizes. ([d. at 1-40, 1-59 to 1-60; Herzog 
Test., Tr. at 2-25 to 2-26.) 

5. Users create graphics by using specially designed software 
installed on an automatic data processing machine, or computer. 
(Id. at 1-21 to 1-22.) The computer and plotter are connected by a 
cable that transfers data from one to the other. (/d. at 1-20.) The 
pens then move according to the signals received from the comput- 
er. (Herzog Test., Tr. at 2-60.) 

6. A user may also move the pens manually by pushing controls 
on the face of the plotter. It is not practical to create an entire graph- 
ic manually. (Basta Test., Tr. at 1-64 to 1-66, 1-76 to 1-77.) 

7. The plotters cannot create graphics, other than a “demo page,” 
unless they are connected to a computer. (Jd. at 1-22.) 

8. The plotters can be connected to a variety of different data 
processing machines, both personal computers and workstations. 

Id. 

9. The plotters have been used for business graphics, CAD/CAM, 
scientific engineering, and technical graphics. They were primarily 
sold to the general business and corporate graphics markets. (Pass- 
more Test., Tr. at 1-90 to 1-94, 1-141 to 1-142.) 


DISCUSSION 
The presumption of correctness in 28 U.S.C. § 2639(a)(1) is not rele- 
vant to the question of whether Customs correctly interpreted the 


HTSUS because the meaning ofa tariff term is a question of law that the 
court must review de novo. 28 U.S.C. § 2643(b) (1994); Rollerblade, 112 
F.3d at 484; Totes, 69 F.3d at 498. In doing so, the court must consider 
“whether the government’s classification is correct, both independently 
and in comparison with the importer’s alternative.” Jarvis Clark Co. v. 
United States, 733 F.2d 873, 880 (Fed. Cir. 1984). 


I 


In cases decided under the TSUS, the court held that x-y plotters simi- 
lar to those at issue were not “drafting and drawing machines,” as ar- 
gued by the government, because their principal function was not to 
assist designers in the actual drafting process. Sumitronics, Inc. uv. 
United States, 19 CIT 122, 124, 17 ITRD 1107, 1109 (1995); see also Ap- 
ple Computer, Inc. v. United States, 14 CIT 77, 86, 12 ITRD 1178, 1184 
(1990). The plotters were not used to create drawings but merely served 
as printers, recording material previously created on a data processing 
machine. Sumitronics, 19 CIT at 124, 17 ITRD at 1109; Apple Computer, 
14 CIT at 86, 12 ITRD at. 1184. As computer output devices, they were 
properly classifiable as “office machines not specially provided for” un- 
der TSUS item 676.30. Apple Computer, 14 CIT at 88, 12 ITRD at 1185. 

The reasoning in those earlier cases remains persuasive. Decisions in- 
terpreting the TSUS are not dispositive in interpreting the HTSUS. 
“Nevertheless, on a case-by-case basis prior decisions should be consid- 
ered instructive * * *, particularly were the nomenclature previously in- 
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terpreted in those decisions remains unchanged and no dissimilar 
interpretation is required by the text of the HTS[US]. Conference Re- 
port on the Omnibus Trade Act of 1988, H.R. Conf. R. No. 576, at 549-50 
(1988). The TSUS provision rejected by the court in Sumitronics and 
Apple Computer read as follows: 

Drafting machines, compasses, dividers, ruling pens, lettering pens 

(including fountain-pen type) used by draftsmen, pantographs, 

drawing curves, rulers, scribers, straight edges, disc calculators, 

slide rules, and other instruments, all the foregoing which are 

drawing, marking-out or mathematical calculating instruments; 

hand styluses; micrometers, calipers, gauges, balancing machines, 

and non-optical measuring or checking instruments, apparatus, 

and machines not specially provided for; and parts of the foregoing 

articles: 

Other: 
Drafting and drawing machines, instruments, and appa- 
ratus, and parts thereof 

Tariff Schedules of the United States Annotated (TSUS), schedule 7, pt. 
2, subpt. C, item 710.80 (1984). The language is nearly identical to that 
found in the HTSUS, with slight differences in organization. Nothing in 
the text of the HTSUS suggests that Congress intended the term “draw- 
ing or drafting machine” to have a new interpretation. Neither does 
anything in its legislative history. See H.R. Conf. R. No. 576 at 549-50 
(conversion from TSUS to HTSUS intended to be essentially revenue 
neutral), cited in Hemscheidt Corp. v. United States, 18 CIT 641, 644, 
858 F. Supp. 223, 227 (1994), aff'd, 72 F.3d 868 (Fed. Cir. 1995); United 
States Int’] Trade Comm’n, Continuity of Import and Export Trade Sta- 
tistics After Implementation of the Harmonized Commodity Description 
and Coding System, USITC Pub. No. 2051 annex | at 295-97, annex II at 
305 (1988) (nonbinding suggested cross-reference tool equating TSUS 
item 710.80 with HTSUS heading 9017). There is no significant distinc- 
tion between the TSUS and the HTSUS provisions, and the court finds 
no reason to alter its prior conclusion that x-y plotters are not classifi- 
able as drawing or drafting machines. For the reasons discussed in Su- 
mitronics and Apple Computer, therefore, Customs’ classification of the 
merchandise under HTSUS subheading 9017.20.8090 was incorrect. 


II. 

Several HTSUS headings correspond to the broad TSUS category of 
“office machines not specially provided for.” TSUS schedule 6, pt. 4, 
subpt. G, item 676.30 (1984). Plaintiff suggests that the x-y plotters 
should be classified as computer “output devices” under HTSUS head- 
ing 8471. In choosing among HTSUS headings, classification in the tar- 
iff schedule is determined “according to the terms of the headings and 
any relative section or chapter notes.” HTSUS General Rules of Inter- 
pretation {1 1. Chapter 84 Note 5(B) provides that an automatic data 
processing machine may consist of a system of “separately housed 
units.” HTSUS § XVI, ch. 84, note 5(B). An item is such a “unit” if it is: 
1) able to connect to the central processing unit (CPU), 2) specifically 
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designed to be part of such a system, and 3) capable of accepting or deliv- 
ering data used by the system (except for power supply units). Jd. The 
item may not be a machine “incorporating or working in conjunction 
with an automatic data processing machine and performing a specific 
function.” Id. 

The Hewlett Packard x-y plotters meet the criteria listed in Chapter 
Note 5(B). The plotters connect to various CPUs by cable. (Basta Test., 
Tr. at 1-20.) They are designed to work with a CPU, and have no use oth- 
er than as part of a computer system. (See id. at 1-22.) They are capable 
of accepting data transmitted by a CPU and converting it to printed 
form. (Herzog Test., Tr. at 2-60.) These are all characteristics of an auto- 
matic data processing machine “unit.” It is also apparent that the plot- 
ters are not limited to a single specialized function. When linked to a 
CPU, they may be used for several purposes, including CAD/CAM, busi- 
ness graphics, and scientific engineering. (Passmore Test., Tr. at 1-90 to 
1-94, 1-141 to 1-142.) After considering the testimony and exhibits pre- 
sented at trial, the court concludes that the plotters are appropriately 
classified under heading 8471. 

The final step in the classification process is to determine which sub- 
heading of heading 8471 applies. Plaintiff has suggested subheading 
8471.92.9060 (other: input or output units: other: other: other: other: 
output devices). A better alternative, however, is subheading 
8471.92.6580 (other: input or output units: other: printer units: as- 
sembled units incorporating at least the media transport, control and 
print mechanisms: other). Classification of goods among subheadings is 
determined “according to the terms of those subheadings and any re- 
lated notes [as well as by the general rules of interpretation], on the un- 
derstanding that only subheadings at the same level are comparable.” 
HTSUS General Rules of Interpretation 16. At the most specific level, 
subheadings 8471.92.9060 and 8471.92.6580 refer to “assembled print- 
er units: other” and to “other: output devices.” Both provisions accu- 
rately describe the plotters, which are computer output devices that 
incorporate media transport, (see Basta Test., Tr. at 1-27 to 1-29; Her- 
zog Test., Tr. at 2-24), control, (Basta Test., Tr. at 1-64 to 1-66, 1-76 to 
1-77), and print mechanisms, (Herzog Test., Tr. at 2-19). In choosing 
among alternatives, “the [sub]heading which provides the most specific 
description shall be preferred to [sub]headings providing a more general 
description.” HTSUS General Rules of Interpretation {| 3(a); see id. 16 
(applying general rules to subheadings). The term “assembled printer 
unit” is more specific than the residual term “other.” The preferred clas- 
sification, then, is subheading 8471.92.65. Within that subheading, x-y 
plotters fall under the residual category .6580 (other). Cf HTSUS 
8471.92.6520 (daisy wheel), .6540 (dot matrix), .6560 (laser printers). 
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CONCLUSION 
It is the determination of the court that Customs incorrectly classified 
the x-y plotters identified as Hewlett-Packard models 7440A, 7475A, 
7550A, and 7550B. The plotters are properly classifiable as “automatic 
data processing machines and parts thereof” under HTSUS 


4 


8471.92.6580. 


(Ship Op. 98-77) 


NSK Lrp., NSK Corp, Koyo SEIKo Co., Lrp., Koyo Corr oF US.A., NTN 
BEARING CORP OF AMERICA, AMERICAN NTN BEARING Corp, NTN Corp 
NTN DrIvesHaFt, INcC.. NTN BOWER Corp, NIPPON PILLOW BLOCK 
SALES Co., AND FYH BEARING UNITS USA, PLAINTIFFS v. UNITED 
STATES, DEFENDANT, AND TORRINGTON CO. AND AMERICAN HONDA 
Motor Co., INC., DEFENDANT-INTERVENORS 


Consolidated Court No. 95-03-00239 


Dated June 16, 1998 


JUDGMENT 


TSOUCALAS, Senior Judge: The Court having received and reviewed 
the United States Department of Commerce, International Trade Ad- 
ministration’s (“Commerce”) Final Results of Redetermination Pur- 
suant to Court Remand, NSK Lid. v. United States, Slip Op. 98-11, 
February 4, 1997, 95-03-00239 (“Remand Results”), and Commerce 
having complied with the Court’s Remand, it is hereby 

ORDERED that the Remand Results filed by Commerce on April 28, 
1998, are affirmed in their entirety; and it is further 

ORDERED that, as all other issues have been decided, this case is dis- 
missed. 





U.S. COURT OF INTERNATIONAL TRADE 


(Slip Op. 98-78) 


INTERNATIONAL BUSINESS MACHINES CORP, PLAINTIFF uv. 
UNITED STATES, DEFENDANT 


Court No. 94-10-00625 
(Dated June 17, 1998) 


JUDGMENT 


RESTANI, Judge: WHEREAS the parties consent to entry of judgment 
with interest in this case for the purpose of permitting the Government 
an opportunity to appeal the award of interest, it is hereby: 

1. ORDERED that all briefs on the issue of interest and the opinion re- 
lating to the same, Slip Op. 96-032, filed in United States v. United 
States Shoe Co., Court No. 94-11-00668 be deemed filed herein. 

2. ORDERED that a money judgment is awarded to plaintiff in the 
amount of $330,689.00, to be paid by the defendant to the plaintiff with- 
in 90 days of the date of this Judgment; and 

3. ORDERED that interest pursuant to 28 U.S.C. § 2411 is owing on the 
aforesaid principal amount. The payment obligation as to interest is 
stayed until the time for appeal expires or the appeal is finally resolved. 


(Slip Op. 98-79) 


TIMKEN Co., PLAINTIFF v. UNITED STATES, DEFENDANT, AND Koyo SEIKO 
Co., Lrp, Koyo Corp or USA. NSK Lip, AND NSK Corp, 
DEFENDANT-INTERVENORS 


Court No. 92-01-00031 


(Dated June 17, 1998) 


JUDGMENT 


TSOUCALAS, Senior Judge: The Court having received and reviewed 
the United States Department of Commerce, International Trade Ad- 
ministration’s (“Commerce”) Final Results of Redetermination Pur- 
suant to Court Remand, The Timken Company v. United States, Slip Op. 
96-126, (August 7, 1996) (“Remand Results”), and Commerce having 
complied with the Court’s Remand, it is hereby 

ORDERED that the Remand Results are affirmed in their entirety; and 
it is further 


ORDERED that, as all other issues have been decided, this case is dis- 
missed. 
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NOTE: This is to advise that Slip Op. 98-80 is not available for publication at this time due 
to the confidential nature of the document. A public version of the document will be re- 
leased and published in the CUSTOMS BULLETIN when available 


(Slip Op. 98-80) 

THE COALITION FOR THE PRESERVATION OF AMERICAN BRAKE DRUM AND 
ROTOR AFTERMARKET MANUFACTURERES, PLAINTIFFS v. UNITED STATES, 
DEFENDANT, AND CHINA NATIONAL AUTOMOTIVE INDUS. IMPORT & 
EXPORT CO., ET AL, DEFENDANT-INTERVENORS 


Court No. 97-05-00876 


(Dated June 17, 1998) 


(Slip Op. 98-81) 


D & L Supply Co., AND GUANGDONG METALS & MINERALS IMPORT & 
Export Corp, U.V. INTERNATIONAL, SIGMA CORP, SOUTHERN STAR, INC., 
City PIPE AND FOUNDRY, INC., LONG BEACH IRON WoRKS, INC., AND 
OVERSEAS TRADE CORP, PLAINTIFFS v. UNITED STATES, DEFENDANT, AND 
ALHAMBRA FOUNDRY, INC., ALLEGHENY FOUNDRY Co., BINGHAM & 
TAYLOR DIVISION, VIRGINIA INDUSTRIES, INC., CHARLOTTE PIPE & 
FOUNDRY Co., EAST JORDAN IRON WORKS, INC., LEBARON FOUNDRY INC., 
MUNICIPAL CASTINGS, INC., NEENAH FOUNDRY CO., OPELIKA FOUNDRY 
Co., INc., TYLER PIPE INDUSTRIES, INC., U.S. FOUNDRY & MANUFACTURING 
Co., AND VULCAN FOUNDRY, INC., DEFENDANT-INTERVENORS 


Consolidated Court No. 92-06-00424 
[Plaintiff's motion for rehearing and reconsideration is denied. Case dismissed.] 
(Dated June 22, 1998) 


Cameron & Hornbostel LLP (Dennis James, Jr.) for D & L Supply Company. 

White & Case LLP (Walter J. Spak and Vincent Brown) for U.V. International, Sigma 
Corporation, City Pipe & Foundry, Inc. and Long Beach Iron Works, Inc. 

Frank W. Hunger, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice (Henry R. Felix); of counsel: 
Stephen J. Powell, Chief Counsel for Import Administration, U.S. Department of Com- 
merce (Linda Chang, Attorney-Advisor), for defendant. 

Collier, Shannon, Rill & Scott PLLC (Paul C. Rosenthal, Robin H. Gilbert and Mary T. 
Staley) for defendant-intervenors. 


OPINION 
TSOUCALAS, Senior Judge: Plaintiff, D & L Supply Company (“D & L’) 
moves pursuant to Rules 59 and 60 of the Rules of this Court, for rehear- 


ing and reconsideration of D & L Supply Co. v. United States, 22 CIT 
, Slip Op. 98-45 (Apr. 14, 1998). 





U.S. COURT OF INTERNATIONAL TRADE 


The decision to grant or deny a motion for rehearing under Rule 59 of 
the Rules of this Court is within the sound discretion of the Court. St. 
Paul Fire & Marine Ins. Co. v. United States, 16 CIT 984, 807 F. Supp. 
792, 793 (1992); Sharp Elecs. Corp. v. United States, 14 CIT 1, 2, 729 F. 
Supp. 1354, 1355 (1990). In ruling on a motion for rehearing, a court’s 
previous decision will not be disturbed unless it is “manifestly erro- 
neous.” St. Paul, 16 CIT at 984, 807 F. Supp. at 793. This Court has held 
that: 

A rehearing may be proper when there has been some error or irreg- 
ularity in the trial, a serious evidentiary flaw, a discovery of impor- 
tant new evidence which was not available, even to the diligent 
party, at the time of the trial, or an occurrence at trial in the nature 
of an accident or unpredictable surprise or unavoidable mistake 
which severely impaired a party’s ability to adequately present its 
case. In short, a rehearing is a method of rectifying a significant 
flaw in the conduct of the original proceeding. 


Id. (quoting W./. Byrnes & Co. v. United States, 68 Cust. Ct. 358, C.R.D. 
72-5 (1972). 

Rule 60 provides that the court may relieve a party from a final judg- 
ment for the following reasons: 


(1) mistake, inadvertence, surprise, or excusable neglect; (2) newly 
discovered evidence which by due diligence could not have been dis- 
covered in time to move for a new trial or rehearing under Rule 
59(b); (3) fraud * * *, misrepresentation, or other misconduct of an 


adverse party; * * * or (6) any other reason justifying relief from the 
operation of the judgment. 
After thorough consideration of D & L’s motion, this Court holds that 
plaintiff has not satisfied the requirements for the granting of a rehear- 
ing or for reconsideration of the case. 


DISCUSSION 

InD & L, the Court affirmed Commerce’s use of dumping margins al- 
leged in the initial antidumping petition as best information available. 
22CIT _,_, Slip Op. 98-45, at 11. Plaintiff's sole argument is that 
this Court in D & L, “overlooked” Borden, Inc. v. United States, 22 CIT 
___, Slip Op. 98-36 (Mar. 26, 1998), and that Borden, which held that 
Commerce may not automatically resort to adverse information solely 
because an importer did not comply with its requests for data, contra- 
dicts this Court’s holding in D & L. 

Asapreliminary matter, the Court notes that it is not bound by a deci- 
sion of another judge of the same court, although such a decision may be 
persuasive precedent. See, e.g., Algoma Steel Corp. v. United States, 865 
F.2d 240, 243 (Fed. Cir. 1989). Further, contrary to plaintiff's assertion, 
Borden is not applicable to the issues decided by this Court in D & L be- 
cause Borden was decided under the new statutory scheme, specifically, 
19 U.S.C. § 1677e, as amended by the Uruguay Round Agreements Act 
(“URAA”), Pub. L. 103-465, § 231(c) (1994). Unlike pre-URAA law, the 
new statute requires Commerce to make a series of findings when it 





40 CUSTOMS BULLETIN AND DECISIONS, VOL. 32, NO. 29, JULY 22, 1998 


makes a determination on the basis of “facts available.” See 19 U.S.C. 
§ 1677e(a) (1994). Therefore, the Borden court’s interpretation of the 
newly-amended statute has no bearing upon the issues decided by the 
Court in this case. 

In fact, the court in Borden emphasized that its holding was predi- 
cated on the change in the law. The court held: 


What is clear from this brief summary of the facts is that [the com- 
pany] did not submit all of the information requested by Commerce 
in atimely manner. Under prior law, this might have been sufficient 
for Commerce to immediately cancel verification and switch to sur- 
rogate information. This is no longer the case. Under current law, 
Commerce must make a series of determinations. 
22 CIT at _, Slip Op. 98-36 at 67 (emphasis added). 
Because D & L has not demonstrated any of the grounds for rehearing 
or reconsideration, the Court denies plaintiff's motion. 


NOTE: This is to advise that Slip Op. 98-82 is not available for publication at this time due 
to the confidential nature of the document. A public version of the document will be re- 
leased and published in the CUSTOMS BULLETIN when available 


(Slip Op. 98-82) 


MITSUBISHI HEAVY INDUSTRIES, LTD., PLAINTIFF v. UNITED STATES, 
DEFENDANT, AND GOSS GRAPHICS, INC., DEFENDANT-INTERVENOR 


Court No. 96-10-02292 


(Dated June 23, 1998) 


NOTE: This is to advise that Slip Op. 98-83 is not available for publication at this time due 
to the confidential nature of the document. A public version of the document will be re- 
leased and published in the CUSTOMS BULLETIN when available. 


(Slip Op. 98-83) 


KOENIG & BAUER-ALBERT AG, ET AL., PLAINTIFF v. UNITED STATES, 
DEFENDANT, AND GOSS GRAPHICS, INC., DEFENDANT-INTERVENOR 


Court No. 96-10-02298 


(Dated June 23, 1998) 
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(Slip Op. 98-84) 


E.I. DUPONT DE NEMOURS & Co., PLAINTIFF v. UNITED STATES, DEFENDANT, 
AND ARAMID Propucts V.O.F AND AKZO NOBEL ARAMID PRODUCTSs INC., 
DEFENDANT-INTERVENORS 


Court No. 96—11-02509 


Plaintiff's motion for an extension of time to appeal denied and plaintiff's notice of ap- 
peal rejected as untimely 


(Dated June 23, 1998) 


Wilmer, Cutler & Pickering, (John D. Greenwald and Ronald I. Meltzer) for plaintiff 

Frank W. Hunger, Assistant Attorney General, David M. Cohen, Director, Velta A 
Melnbrencis, Assistant Director, Commercial Litigation Branch, Civil Division, United 
States Department of Justice (Mark L. Josephs), for defendant 


ni & Schaumberg, L.L.P, (Barbara A. Murphy, Tom M. Schaumberg, 
ford 


. } + . _ = 
thes) for deftendant-intervenors 


OPINION 

RESTANI, Judge: This matter is before the court on plaintiff E.I. Du- 
Pont DeNemours & Company’s (“DuPont”) motion for an extension of 
time for filing a notice of appeal upon showing of good cause. The court 
denies the motion and rejects plaintiff's notice of appeal. 

Plaintiff filed a USCIT R. 56.2 motion for judgment on the agency re- 
cord challenging Commerce’s final results in the first administrative re- 
view. On January 29, 1998, this court affirmed Commerce’s results. EJ. 
DuPont de Nemours & Co. v. United States, No. 96-11-02509, Slip Op. 
98-07 (Ct. Int’! Trade Jan. 29, 1998). DuPont filed a notice of appeal on 
March 31, 1998, one day late. DuPont simultaneously filed a motion for 
enlargement of time upon a showing of good cause asserting the follow- 
ing reasons. First, DuPont believed that Fed.R.App.P 26(c) provided 
three additional days after service by mail. Counsel for DuPont con- 
firmed this belief in a March 5, 1998, telephone conversation with the 
office of the Clerk of the Court for the Federal Circuit. In a March 31, 
1998, telephone conversation, the office of the Clerk of the Court of In- 
ternational Trade, however, informed counsel that it was unaware of 
any such three day rule. 

In a supplemental memorandum filed on April 9, 1998, DuPont as- 
serted an additional reason allegedly constituting a showing of good 
cause or excusable neglect. DuPont asserted that the time for filing 
should run from February 9, 1998, the date the court disposed of defen- 
dant-intervenors’ subsequent motion to seal a portion of the opinion. 
The court disposed of that motion by bracketing part of the text in two 
sentences of the confidential version and thus prevented its revelation 
in the public version of the opinion. 

In its reply memorandum, DuPont asserted yet another reason for its 
failure to file its notice of appeal. Here, DuPont asserts that the compet- 
ing demands of business and conflicting personnel schedules prevented 
it from deciding earlier if it should appeal. 
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I]. TIMELINESS OF NOTICE OF APPEAL 
The rules establishing the time limitations on filing a notice of appeal 
are clear and undisputed. Federal Rule of Appellate Procedure 4(a)(1) 
requires a party to file a notice of appeal with the trial court within sixty 
days of the entry of the judgment which the party seeks to appeal. The 
additional three days provided for mail service under Fed.R.App.P 26(c) 
do not extend the sixty day period specified in Fed.R.App.P 4(a)(1). Sofa- 
relli Assocs., Inc. v. United States, 716 F.2d 1395, 1396 (Fed. Cir. 1983). 
The court entered judgment on January 29, 1998; therefore, DuPont 
should have filed its notice of appeal on March 30, 1998. Thus, plaintiff's 
10tice of appeal, filed on March 31, 1998, was untimely. 
Plaintiffalso argues that defendant-intervenors’ motion to seal a por- 
tion of the upen ion was either a USCIT R. 59(e) motion to alter or amend 
the judgment, or a USCIT R. 60 motion to correct clerical or other mista- 
kes. Plaintiff argues that because defendant-intervenors filed such a 
motion, pursuant to Fed.R.App.P. 4(a)(4)!, the time for filing a notice of 
appeal runs from entry of the order disposing of the last such motion, 
here, February 9, 1998. The court is unpersuaded. Unlikea USCIT R. 59 
or 60 motion, defendant-intervenors’ motion sought to enclose specific 
text within brackets in the confidential version thereby sealing that text 
from public view. This did not “change” the text of the opinion, either 
substantively or non-substantively. The words of the opinion are exactly 
the same. 


II. EXTENSION OF TIME TO FILE AN APPEAL 


In the alternative, plaintiff argues that the court should grant its 
Fed.R.App.P 4(a)(5)? motion for an extension of time for filing a notice 
of appeal upon a showing of good cause. The decision to grant or deny a 
motion to extend time for filing a notice of appeal is discretionary and 
requires a showing of excusable neglect or good cause.”? Penrod Drilling 


f a type specified immediately below, the time for 
the last such motion outstanding. This provision applie 


cedure 
idgment under Rule 59 


tule 60 if the motion is filed no later than 10 days after the entry of judgment 


x of 


1 g of excusable neglect or good cause, may extend the time for filing a notice of 
jled not later than 30 da ys after the expiration of the time prescribed by this Rule 4(a) 

ispute whether 10wing of either good cause or excusable neglect is sufficient to grant an exter 
filed after the time to appeal has run. Defendant-intervenors note that the ma ajority of cir 

e motion filed after time has lapsed, only a showing of excus. able neglect is sufficient. See, 
td urs & Co., 76 F3d 530, 532 (4 Cir. 1996) (“joinfing] the overwhelming majority 

‘good cause * standard is only applicable to motions for enlargement of time filed 

gment”); Bartunek v. Bubak, 941 F.2d 726, 728 (8*» Cir. 1991) (same); Parke-< 


Cha 


ision 


( 


Cherrir 5d yn, 865 F.2d 907, 909-10 (7 Cir. 1989) (same ). DuPon it cites to casi hat are at best un- 
as to whether the Federal Circuit follows this approach. C< iompare Penrod Drilling Co., F.2d at 408 (find 
appellant had not made showing of “excusable neglect or good cause”), with United States v. Atkinson, 748 F.2d 659, 661 
Fed. Cir. 1984) (noting that rule requires a showing of excusable neglect or good cause, but holding that there was no 
basis to support a finding of excusable neglect). We do not reach this issue because DuPont has failed to demonstrate 
either good cause or excusable neglect 





U.S. COURT OF INTERNATIONAL TRADE 43 


Co. v. United States, 925 F2d 406, 408 (Fed. Cir. 1991). Finding excus- 
able neglect requires an analysis of 


all relevant circumstances surrounding the party’s omission * * * 

[including] the danger of prejudice to the [non-movant], the length 

of the delay and its potential impact on judicial proceedings, the 

reason for the delay, including whether it was within the reasonable 

control of the movant, and whether the movant acted in good faith. 
Pioneer Inv. Servs. Co. v. Brunswick Assocs. Ltd. Partnership, 507 U.S. 
380, 395 (1993). 

The court finds that DuPont’s showing does not rise to the level of ei- 
ther excusable neglect or good cause. DuPont’s reasons for the delay are 
unpersuasive and were generally within the control of DuPont. First, re- 
liance on legal advice of the clerk’s office or counsel’s misinterpretation 
of the law does not justify the untimely filing of the notice of appeal be- 
cause the Federal Rules and case law interpreting the rules are clear.* 
See Kraft, Inc. v. United States, 85 F.3d 602, 609 (Fed. Cir. 1996) (finding 
counsel’s explanation that its failure to file a timely notice of appeal can 
be blamed on the clerk’s office not compelling, because counsel’s delay 
was attributable to his own misreading of the rules). Similarly, having 
an active practice with conflicting demands on counsel’s time does not 
constitute a showing of excusable neglect. Baker v. Raulie, 879 F.2d 
1396, 1399-4000 (6 Cir. 1989) (finding attorney’s failure to file notice 
of appeal because he was “busy” on another matter may amount to ne- 
glect, but it is not excusable); Pinero Schroeder v. Federal Nat’l Mort- 
gage Ass’n, 574 F2d 1117, 1118 (1% Cir. 1978) (same). 

Other factors used in the excusable neglect standard also favor deny- 
ing the motion. As DuPont itself notes, the same issues that it plans to 
raise on appeal are raised in the second administrative review. Thus, the 
denial of the motion will not bar possible relief to DuPont, as DuPont 
will have a second chance to receive further judicial review. Similarly, 
the court questions the validity of counsel’s claimed confusion in its be- 
lief that the motion to seal a portion of the opinion tolled the time to file 
the appeal as counsel failed to include this reason in its original motion, 
adding it only in a “supplemental” memorandum. 

The same analysis leads to the conclusion that DuPont has not madea 
showing of good cause. First, the erroneous advice upon which DuPont 
relied was provided by the clerk of the Federal Circuit, a court which 
does not address in the first instance waivers of untimely filing of a no- 


the « 
from this s 
duct. See Re 


t advice that counsel's notice of 
ck was mailed later); Milwee 
iderstanding of law 

rs, and did not act out 

advice, pre g that harm was not out 
its competing business demands more effi- 


v. Peachtree Cypress Inv. Co., 510 F. Supp. 290, f 
constituted excusable neglect wh sel acted in good faith, )t too busy to att 
ofa tactical decision). Here, even assum ounsel w 
of counsel's control. Counsel ye researched tt 
ciently, allowing for an earlier d 
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tice of appeal. Second, the appeals process itself was extremely simple as 
evidenced by the three line notice filed by plaintiff on March 31, 1998. 
hus, if plaintiff were concerned about the applicability of the mail rule, 
it could have researched the law or simply filed the three line appeal ear- 
lier. 

Motion denied. Plaintiff's motion to restore the preliminary injunc- 
tion pending appeal is also denied. 


(Slip Op. 98-85) 


OUTOKUMPU COPPER STRIP B.V,, PLAINTIFF v. UNITED STATES, DEFENDANT, 
AND HUSSEY COPPER, LTD., THE MILLER Co., OLIN CORP, REVERE COPPER 
Prop., INc.. INTERNATIONAL ASSOC. OF MACHINISTS & AEROSPACE 
WORKERS, INTERNATIONAL UNION, ALLIED INDUS. WORKERS OF AMERICA 
AFL-CIO), MECHANICS Epuc. Soc’y OF AMERICA (LOCAL 56), AND 
UNITED STEELWORKERS OF AMERICA (AFL-CIO/CLC), DEFENDANT- 
INTERVENORS 


Court No. 97-07-01155 
1 Final Results remanded for recalculation. | 


(Dated June 23, 1998) 


Perk Coie (Thomas V. Vakerics and Mark T: Wasden) for plaintiff. 


Frank W. Hunger, Assistant Attorney General, David M. Cohen, Director, Commercial 
Litigation Branch, Department of Justice (Michele D. Lynch) and Linda Andross, Interna- 
tional Trade Administration, Department of Commerce, of counsel, for defendant. 

Collier, Shannon, Rill & Scott (David A. Hartquist, Jeffrey S. Beckington and Kathleen 
W. Cannon) for defendant-intervenors. 


OPINION AND ORDER 

DiCARLO, Senior Judge: This action is a result of the third administra- 
tive review of an antidumping order published in Brass Sheet and Strip 
from the Netherlands, 53 Fed. Reg. 30,455 (Dep’t Comm. 1988) (anti- 
dumping duty order). The period of review was August 1, 1990 to July 
31, 1991. The final results contained ministerial errors that affected the 
final dumping margin for the period of review. See Brass Sheet and Strip 
from the Netherlands, 61 Fed. Reg. 1,324 (Dep’t Comm. 1996) (final 
admin. review) [hereinafter Final Results]. Ina related case filed by the 
current defendant-intervenors, the court authorized Commerce to cor- 
rect those errors. Aug. 1, 1996 Order, Hussey Copper, Ltd. v. United 
States, Ct. No. 96-02-00578 (Ct. Int’] Trade dismissed Aug. 7, 1997). 
Commerce then issued amended final results. Brass Sheet and Strip 
from the Netherlands, 62 Fed. Reg. 33,395 (Dep’t Comm. 1997) (amend- 
ment of final admin. review) [hereinafter Amended Final Results]. 

Plaintiff charges that in addition to correcting the ministerial errors 
identified in the court’s order, Commerce’s Amended Final Results 
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adopted an unauthorized change in methodology. The U.S. sales data- 
base used to calculate the dumping margin in the original Final Results 
included all entries made during the period of review, regardless of sale 
date. The Amended Final Results excluded entries sold before the peri- 
od of review. The Amended Final Results also excluded one exporter’s 
sales price transaction. These changes reduced the number of transac- 
tions included in the database from 391 to 150, increasing the margin of 
dumping from 2.03% to 5.85%. 

Defendant states that the changes were inadvertent, and agrees that 
the U.S. sales database should include the omitted sales. It asks that the 
case be remanded to Commerce to reinstate the excluded transactions. 
The court also agrees that a remand is necessary, since the change to the 
scope of the U.S. sales database was neither requested by the parties nor 
authorized by the court. Accordingly, it is hereby 

ORDERED that the case is remanded to Commerce with instructions to 
reinstate in the U.S. sales database: 1) all entries of merchandise sold 
prior to the period of review and entered during the period of review, and 
2) the exporter’s sales price transaction omitted from the Amended Fi- 
nal Results. It is further 

ORDERED that Commerce shall recalculate the dumping margins and 
issue new amended final results consistent with this order. Remand re- 
sults are due within thirty days of the date this opinion is entered. It is 
further 

ORDERED that any party contesting the amended results shall file 
comments or responses within thirty days, after which Commerce will 


have fifteen days in which to file a reply. 
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Slip Op. 98-86) 
CARL ZEISS, INC., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 95-11-01456 


On cross-motions for summary judgment, the court finds that microscopes used for 
medical and surgical purposes were properly classified as “compound optical micro 
scopes” under Subheading 9011 of the Harmonized Tariff Schedules of the United State 
rather than as medical or surgical instruments under Subheading 9018, and grants the 


Government’s motion for summary judgment. | 
(Decided June 23, 1998) 


Neville, Jr., Esq. for plaintiff. 
ik W. Hunger, Assistant Attorney General; Joseph I. Liebman, Attorney in Charge 
srnational Trade Field Office; Civil Division, Der t. of Justice, Commercial | itig 


Branch (Barbara M. Epstein), and Office of Assistant Chief Counsel, International Ti rade 


Litigation, United States (Chi Choy) for defendant 


or 


OPINION AND ORDER ON CROSS-MOTIONS FOR SUMMARY JUDGMENT 


WATSON, Senior Judge: The court has before it cross-motions for sum- 
mary judgment regarding imported microscopes and parts or accesso- 
ries thereof, imported in 1994 and 1995 from Germany by Car! Zeiss, 
Inc. (hereinafter referred to as “Zeiss”). 

The merchandise was classified under Heading 9011 of the Harmo- 
nized Tariff Schedules of the United States (“HTSUS”), specifically un- 
der subheading 9011.10.40, as “compound optical microscopes * ’ 
stereoscopic microscopes: Provided with a means for photographing the 
image.” The parts and accessories were classified under subheading 
9011.90.00, HTSUS, as “parts and accessories.” 

Zeiss claims the microscopes are properly classifiable under Heading 
9018, which provides for “instruments and appliances used in medical, 
surgical, dental or veterinary sciences * * *,” specifically, under sub- 
heading 9018.90.20, providing for such instruments or appliances “oth- 
er” than “optical instruments and appliances and parts and accessories 
thereof.” Zeiss also claims that certain parts and accessories (such as the 
“Ram/Eprom” and “certain disks”) are classifiable under Heading 8542 
or 8524, respectively. 

The competing provisions, as they appear in the HTSUS are as fol- 
lows: 


Classified: 


9011 Compound optical microscopes, including those for 
photomicrography, cinemicrography or microprojec- 
tion; parts and accessories thereof: 

9011.10 Stereoscopic microscopes: 

9011.10.40 Provided with a means for photographing the 

image 

9011.10.80 Other 
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‘laimed: 


9018 Instruments and appliances used in medical, surgical, 
dental or veterinary sciences, including scintigraphic 
apparatus, other electro-medical apparatus and sight- 
testing instruments; parts and accessories thereof * * * 

9018.90 Other instruments and appliances and parts and 

accessories thereof: 

9018.90.10 Mirrors and reflectors 

9018.90.20 Other 


For purposes of resolving these motions the Court finds that there are 
no material issues of fact in the case. The imported microscopes are ste- 
reoscopic compound optical microscopes principally used as medical or 
surgical instruments or appliances and parts thereof. 

In a nutshell, the legal issue before the court is whether the imported 
microscopes should be classified as compound optical microscopes un- 
der Heading 9011 or as instruments used in surgery under Heading 
9018. 

Briefly stated, Plaintiff argues that the merchandise is not described 
by the common or commercial meaning of the term “compound optical 
microscope.” Plaintifffurther argues that Heading 9018 is more specific 
than Heading 9011 and therefore more accurately describes the im- 
portations. Plaintiff also argues that the classification of microscopes 
such as those before the Court is controlled by a previous decision of the 
Court. 

There is no question that the imported microscopes have special de- 
sign features to make them particularly useful for surgery. These in- 
clude magnification levels that are considerably lower than those of 
microscopes used for laboratory or industrial purposes, specially config- 
ured stands and movement mechanisms designed to aid hands-free use 
in surgery, built in co-axial sources of illumination (as opposed to the 
separate light sources usually placed underneath the object in micro- 
scopes used for laboratory or industrial purposes), and a notable differ- 
ence in price in which these importations are approximately 10 times 
more costly than compound optical microscopes used for non-surgical 
purposes. These importations also do not have the platform usually 
found under the lenses of a conventional microscope. 

The Government argues that the importations are properly classifi- 
able under Heading 9011 because they are within the meaning of com- 
pound optical microscopes even though they may be used for surgical 
purpose. The Government points to Explanatory Note 90.18 and argues 
that by providing that Heading 90.18 does not cover “microscopes of 
Heading 90.11,” they are classifiable under Heading 9011 even if such 
instruments are used in surgery. 

In a straightforward comparison of the relative specificity of these 
two provisions, the Court finds that the tariff description of these micro- 
scopes by the actual details of their distinctiveness within the field of mi- 
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croscopes is more precise than their description as belonging to the 
general class of instruments used for surgical or medical purposes. 

Zeiss argues that Heading 9018 is more specific than Heading 9011 
because of the general rule that “use” provisions are more specific that 
eo nomine provisions. But that is not really a rule. It is an aid to deciding 
between provisions when their degree of relative specificity is not other- 
wise significantly distinguishable. Thus, in the venerable case of U.S. v 
Snow’s United States Sample Express Co., 8 Cust. App. 351 (1918) the 
Court of Customs Appeals held that, with respect to scalloped madras 
muslin curtains, a tariff provision for all scalloped fabrics, even though 
it specified “by whatever name known” was not as specific as a tariff pro- 
vision for curtains. One can say that “scalloped fabrics” and “curtains” 
were both rather general terms but the latter had the additional virtue 
of describing the importation by use. Similarly, in E.M. Chemicals v. 
United States, 9 Fed. Cir. (T) 33, 920 F2d 910 (1990) the Court of Appeals 
for the Federal Circuit held that liquid crystals were more accurately de- 
scribed by their use as parts of indicator panels or other visual signaling 
apparatus than by a residual provision for “chemical mixtures.” There 
too, the precision of the competing provisions was not great and use 
could certainly play a deciding role. 

Plaintiff, with commendable candor, acknowledges that there are oth- 
er court decisions indicating that giving preference to a use provision 
over an eo nomine description is not an ironclad rule. Plaintiff points to 
Totes, Inc. v. United States,14Fed.Cir.(T)___ , 69 F8d. 495 (1995) citing 
United States v. Electrolux Corp. 46 CCPA 143, 147 (1959). 

In the Electrolux case the court held that electrical floor polishers 
were more specifically described by their structure as articles having an 
essential electrical element rather than by their use as “household uten- 
sils.” In the Totes case it was held that a so-called “organizer” used to 
store items in an automobile trunk was properly classifiable under a 
provision for trunks “and similar containers” an eo nomine provision, 
rather than by their use as “parts and accessories” of motor vehicles. 

In reviewing these cases and in considering the question of relative 
specificity insofar as it involves a contest between a provision by use and 
a provision by name, it becomes apparent that there is no firm doctrine 
giving priority to a use provision. It is worth quoting the analysis of this 
point set out in United States v. Electrolux Corp. at 46 CCPA 147: 


While it is true that this court and its predecessor on many occa- 
sions have held that a use provision should prevail over some other, 
and have used the word “doctrine” in referring to the “doctrine of 
use,” an examination of a sufficient number of cases will show that 
this so-called doctrine is subject to “exceptions” whenever it comes 
into conflict either with a clearly expressed legislative intent or a 
competing provision which is obviously more specific than the 
“use” provision, as applied to the merchandise at bar. Actually, the 
“doctrine” appears to be a convenient rule of thumb for resolving 
issues where the competing provisions are otherwise in balance. 
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It appears to the Court that ambit of Heading 9018 is quite analogous 
to that of the provision for household utensils involved in United States 
uv. Electrolux Corp. Both provisions display a certain type of specificity as 
to the arena of use but, within that zone, they are noticeably broad. 
Stated differently, one might say that the class of medical instruments is 
a very broad class indeed, aptly describing any useful tool, implement, 
instrument or vessel used in the medical, surgical, dental or veterinary 
sciences. From this point of view, a provision for compound optical mi- 
croscopes, further specified as being stereoscopic and still further as 
having the means for photographing the image, seems to describe a 
quite narrow and specific type of the general class of microscopes. 

This reasoning leads to the conclusion that, absent countervailing 
considerations, the specificity of the provision for compound optical mi- 
croscopes is greater than that for medical instruments. With this in 
mind, the Court turns to other arguments made by Zeiss. 

Zeiss places great emphasis on the case of Nippon Kogaku (USA), Inc., 
uv. United States, 1 CIT 328, 521 FSupp. 466 (1981), aff'd 69 CCPA 89, 
573 F.2d 380 (1982), going so far as to say that it held that microscopes 
used in the medical sciences must be classified as medical instruments. 
The Government argues strenuously that the holding in Nippon Koga- 
ku was narrowly limited to the type of microscopes involved in that case, 
namely, slit-lamp microscopes, a form of compound optical microscopes, 
used as ophthalmic instruments. 

Unfortunately for Plaintiff, close analysis of that decision does not 
permit a broad interpretation of the outcome. That case involved a mi- 
croscope used by opthamologists to examine the eye. It was classified 
under Item 709.05 of the Tariff Schedules of the United States 
(“TSUS”), a provision for medical instruments that specifically in- 
cluded “ophthalmic instruments,” but excluded “microscopes.” The im- 
porter sought classification as compound optical microscopes under 
Item 708.73 TSUS. The trial court upheld the classification, notwith- 
standing the exclusion of microscopes. The appellate court affirmed. 
The rationale of the decision was that legislative history showed an 
intention to treat slit-lamp microscopes as ophthalmic instruments. 
The trial court at times expressed its conclusions about the legislative 
history in broad terms that could be viewed as stating a general distinc- 
tion between “general-purpose,” along with “industrial” and “re- 
search” compound optical microscopes on the one hand and specialized 
microscopes used for medical diagnosis on the other hand. See, 1 CIT 
328, 335. Even that rather broad treatment would not necessarily ex- 
tend to microscopes used for surgery. In any event, the opinion of the ap- 
pellate court left no doubt that it was not positing a broad class of 
medical or surgical microscopes but was only ruling on the slit-lamp mi- 
croscopes. 
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In affirming the decision of the trial court that the classification was 
correct, the appellate court summarized the dispute and limited its hold- 
ing as follows: 

The Government does not contest that the Slit-Lamp Microscope 
falls within the general dictionary definitions of a “microscope” and 
a “compound microscope.” Likewise, neither Kogaku nor Amicus 
contests that the Slit-Lamp Microscope is commercially recognized 
as an ophthalmic instrument. 

The issue before us is, therefore, whether the “microscope” ex- 
clusion in the superior heading to Item 709.05 was intended to ex- 
clude the Slit-Lamp Microscope from classification under its 
commercially recognized description. [footnotes omitted] 

In a footnote to the last sentence quoted above the appellate court 
stated that “we, of course, do not here pass on the scope of the “micro- 
scope” exclusion contained in Head Note 1(ii) beyond whether that term 
excludes the subject “Slit-Lamp Microscope.” 69 CCPA at 93, footnote 3. 

It is beyond the power of this court to ignore that specific limitation of 
the holding. Nor can this court extract a general principle from that case 
that would take all medical microscopes out of the provision for com- 
pound optical microscopes. The ratio decidendi of that case was too 
closely linked to specific legislative history relating to slit-lamp micro- 
scopes to be enlarged in this manner. 

Zeiss argues that, although the imported microscopes may have the 
main characteristics of compound optical microscopes, they are not 
within the common meaning of that item because they have a distinct 
commercial identity. To this end Zeiss presents a number of affidavits 
from experts, all tending to support the proposition that the importa- 
tions are referred to in commerce by various names that highlight their 
use in medicine and surgery. 

This proposition can be accepted by the court without undermining 
the fact that these microscopes are still accurately described for tariff 
purposes by the term “compound optical microscopes.” This line of 
proof by Zeiss resembles the position once taken by the government in 
trying to defend its classification of preserved kumquats as “preserved 
fruits” rather than as the “oranges” which they are by definition. Al- 
though the government presented many witnesses attesting to the fact 
that the commercial meaning of oranges excluded kumquats, the Court 
of Customs & Patent Appeals noted that none of them could inform the 
court what the commercial meaning of orange was in a positive sense, 
nor that such a definition excluded kumquats. It was apparent to the 
court that a limited commercial meaning of “oranges” had not been 
proven and the conclusion must be that Congress intended to include all 
forms of oranges without limitation. U.S. v. Fung Chong Co., 34 CCPA 
40, 44 C.A.D. 343 (1946). 

Similarly, there is no proof here that the term “compound optical mi- 
croscopes” has a commercial meaning that does not include these im- 
portations in any context. They may indeed be referred to in the trade by 
various designations related to their surgical uses but that does not 
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eliminate the descriptive scope of the term “compound optical micro- 
scopes. 

There is a paucity of legislative history with respect to the tariff treat- 
ment of surgical microscopes in the Harmonized System. There is cer- 
tainly nothing that would suggest a result contrary to that dictated by 
the plain language of the competing provisions. The only specific frag- 
ment of history is the suggestion by the Swiss Administration, during 
the course of the preparation of the Harmonized Tariff Schedules, that 
surgical microscopes be included in Heading 9018. That proposal was 
not adopted. See, Doc. 31.256, Interim Harmonized System Committee, 
January 18, 1984 [Defendant’s Exhibit G, Exhibit 6]. Plaintiff argues 
that it was not adopted because it was unnecessary, inasmuch as the 
intention to include surgical microscopes in Heading 9018 was already 
clear. But this view in unpersuasive. In the face of a Heading for surgical 
instruments whose explanatory notes specifically excluded compound 
optical microscopes, it appears far more likely that this was a failed at- 
tempt to remove a type of compound optical microscopes from the exclu- 
sion. 

Moreover, when Explanatory Note 90.18 is examined closely, it shows 
that, when it was intended to draw fine distinctions between different 
types of an excluded item, it was done explicitly. Thus, when photo- 
graphic cameras were excluded from the coverage of surgical instru- 
ments in (h), the note went on to say “unless incorporated permanently 
in the instruments or appliances of this heading.” [emphasis in original] 
Again, the explanatory note contains an extended discussion of the fact 
that a number of medical or surgical instruments are also tools such as 
hammers, saws, and pliers, or articles of cutlery such as scissors and kni- 
ves. It takes special pains to point out that those tools or articles of cut- 
lery would be classified as medical or surgical instruments only when 
their shape, superior quality, material, sterilisability or total packaging 
clearly identifies them as being for medical/surgical purposes. In the 
opinion of the Court, it would be reasonable to expect that a similar clar- 
ification would have been made if the same distinction had been in- 
tended for compound optical microscopes. 

The only other related matter in the explanatory notes is the specific 
mention in Explanatory Note 90.11 that ophthalmic binocular-type mi- 
croscopes are excluded from the heading for compound optical micro- 
scopes and belong in Heading 90.18. This shows an awareness of the 
specificity needed to take a type of microscope out of the “scope” of the 
provision for compound optical microscopes. It highlights the absence of 
such treatment for the microscopes involved in this case. 

In the absence of any indication in the legislative history of the Har- 
monized System or previous Tariff Schedules that distinctions were be- 
ing made between surgical microscopes and compound optical 
microscopes, the court has to derive its understanding of the terms from 
the unambiguous meaning of the language used in the Headings. This 
plainly supports the government’s motion. 
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For the reasons given above, it is hereby 

ORDERED that Plaintiff's motion be denied, and it is further 

ORDERED that Defendant’s motion for summary judgment be granted, 
and it is further 

ORDERED that this action be, and the same hereby is, dismissed. 


(Slip Op. 98-87) 


CRESWELL TRADING Co., INC. SOUTH Bay Founpry 1989, D & LSuPPLy Co., 
SOUTHERN STAR, INC., CiTy PIPE & FOUNDRY, INC., CAPITOL FOUNDRY OF 
VIRGINIA, INC., VIRGINIA PRECAST CORP, AND ‘TECHSALES, INC 
PLAINTIFFS, AND CRESCENT FOUNDRY Co. P LTD., SELECT STEELS, LTD., 
RSI (INp1IA) Pvt. Lrp., KEJRIWAL IRON & STEEL WoRKS, GOVIND STEEL 
Co., Ltp., R.B. AGARWALLA & Co., SERAMPORE INDUSTRIES P. LTD., SUPER 
CASTINGS (INDIA), CARNATION ENTERPRISES P Lrp., UMA IRON & STEEL 
Co., AND COMMEX CORP, PLAINTIFF-INTERVENORS v. UNITED STATES, 
DEFENDANT, AND ALLEGHENY FOUNDRY CoO., CAMPBELL FOUNDRY, Co., 
DEETER FOUNDRY, INC., EAST JORDAN IRON WorKS, INC., LEBARON 
FounpbryY, INC., MUNICIPAL CASTINGS, INC., NEENAH FOUNDRY CoO., 
PINKERTON FOuNDRY, INC., U.S. FOUNDRY & MANUFACTURING CoO. 
VULCAN FounprY, INC., AND ALHAMBRA FOUNDRY, INC., DEFENDANT: 
INTERVENORS 


Court No. 91-01-00012 
(Dated June 24, 1998) 


ORDER 


DiCarRLO, Senior Judge: In accordance with the decision (April 16, 
1998) and mandate (June 8, 1998) of the United States Court of Appeals 
for the Federal Circuit, Appeal Nos. 97-1486 and 97-1487, affirming-in- 
part and reversing-in-part this court’s decision in Creswell Trading Co. 
v. United States,21 CIT _, 964 F Supp. 409 (May 7, 1997) [hereinaf- 
ter Creswell V], it is hereby 

ORDERED that the portion of this court’s opinion and order in Creswell 
V holding that oceanic shipping costs did not constitute countervailable 
subsidies is vacated, and it is further 

ORDERED that Commerce shall recalculate the countervailing subsidy 
conferred and issue new final results consistent with the opinion of the 
appellate court. Remand results are due within thirty days of the date 
this order is entered. It is further 

ORDERED that any party contesting the results shall file comments or 
responses within thirty days of the remand results, after which Com- 
merce will have fifteen days in which to file a reply. 





Rules of the 
U.S. Court of International Trade 


NOTICE OF AMENDMENTS TO THE RULES OF THE 
UNITED STATES COURT OF INTERNATIONAL TRADE 


The Court, on March 25, 1998, approved certain changes in the Sched- 
ule of Fees for the United States Court of International Trade that are to 
become effective on July 1, 1998. To effectuate the changes in the Sched- 
ule of Fees, technical amendments were required in Rule 74, the Specific 
Instructions in Appendix of Forms and Form 10 of the Rules of the 
United States Court of International Trade. 

Copies of the amendments were transmitted to the following sources 
for publication: 


Bureau of National Affairs, Inc. 

Electronic Publishing 

Fuglei & Associates (Customs Info) 

Gould Publications 

International Business Reports (Customs Record) 

Legi-slate, Inc. 

Matthew Bender & Co. 

Mead Data Central (LEXIS) 

Oceana Publications, Inc. 

Office of the Law Revision Counsel (United States Code) 

Rules Service Company 

Shepard’s/McGraw-Hill 

United States Customs Service 

Want Publishing Company 

West Publishing Company (United States Code Annotated and 
Westlaw) 


If you have obtained a copy of the Rules from a commercial publisher, 
you may wish to communicate with that publisher to determine when 
the amendments will be available. 

A copy of the amendments is available for examination in the Court’s 
Library and the Case Management Section. 


Dated: June 12, 1998. 


RAYMOND F: BURGHARDT, 
Clerk of the Court. 
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Amendments to Rule 74 
amended as follows 


ADMISSION TO PRACTICE* 


[he applicant shall pay to the clerk a fee of $[25] 56, and shall be entitled toa 


certificate of admission. The clerk, as trustee, shall deposit the fee in a special account 
ink designated by the court and shall make expenditures from the special ac- 
is directed by the court 
ion of Foreign Attorneys 
Vice Applications ’ 
nent or Other Disciplinary Action 


amended Nov. 4, 1981, eff. Jan. 1, 1982; Oct. 3, 1984, eff. Jan. 1, 1985; July 28, 1988, eff. 
1988; Mar. 25, 1998, eff. July 1, 1998 


Amendments to the Specific Instructions 
Amendments to Appendix of Forms 
‘he Appendix to Forms is amended as follows: 


SPECIFIC INSTRUCTIONS 


Form 6 
“orm / 

Form 8 

‘orm 9 

‘orm 10. An Application for Admission to Practice, which is prescribed by Rule 74(b)(1), 
shall be completed and filed with the clerk of the court. The application shall be substan- 
tially in the form set forth in Form 10. The application shall include the name, the residen- 
tial address, and the office address of the applicant, and the name and address of the 
applicant’s employer 

The application must be filed with a $[25] 50 admission fee. In addition to the fee, the 
applicant must file (1) the statement of the sponsoring attorney, who is a member of the 
bar of this court or the bar of the Supreme Court of the United States, or in the alternative 
(2) acertificate of a judge or a clerk of any of any of the courts specified in Rule 75(a). This 
certificate shall state that the applicant is a member in good standing of the bar of that 
court 

Form 11 

Form 12 

Form 13. * 
Form 14. * 
Form 15. * 
Form 16. * 


(As amended July 23, 1993, eff. July 23, 1993;Mar. 25, 1998, eff. July 1, 1998.) 
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Amendments to Rule 89 
Rule 89 is amended as follows 


RULE 89. EFFECTIVE DATE 

(a) Effective Date of Original Rules. * 

(b) Effective Date of Amendments. * * 

(c) Effective Date of Amendments. * * * 

(d) Effective Date of Amendments. * * * 

(e) Effective Date of Amendments. * 

(f) Effective Date of Amendments. * * * 

(g) Effective Date of Amendments. * * * 

(h) Effective Date of Amendments. 

(i) Effective Date of Amendments. * 

(j) Effective Date of Amendments. * * * 

(k) Effective Date of Amendme 

(1) Effective Date of Amendments. * * * 

(m) Effective Date of Amendments. * * 

(n) Effective Date of Amendment. * * 

(o) Effective Date of Amendments. * * 

(p) Effective Date of Amendments. * * * 

(q) Effective Date of Amendments. * * * 

(x) Effective Date of Amendments. The amendments adopted by the court on March 25, 
1998 shall take effect on July 1, 1998. They govern all proceedings in actions brought after 
they take effect and also all further proceedings in actions then pending, except to the ex- 
tent in the opinion of the court their application in a particular action pending when the 
amendments take effect would not be feasible or would work injustice, in which event the 
former procedure applies. 

[4] (s} Effective Date of Amendments. * * * 


(Added Nov. 4, 1981, eff. Jan. 1, 1982; and amended Dec. 29, 1982, eff. Jan. 1, 1983; Oct. 3, 


1984, eff. Jan. 1, 1985; June 19, 1985, eff. Oct. 1, 1985; July 21, 1986, eff. Oct. 1, 1986; Dec 
3, 1986, eff. Mar. 1, 1987; Apr. 28, 1987, eff. June 1, 1987, July 28, 1988, eff. Nov. 1, 1988, 
Oct. 3, 1990, eff. Jan. 1, 1991; Mar. 1, 1991, eff. Mar. 1, 1991; Sept. 25, 1992, eff. Jan. 1, 
1993; Oct. 5, 1994, eff. Jan. 1, 1995; June 1, 1995, eff. June 1, 1995; Nov. 29, 1995, eff. Mar. 
31, 1996; Aug. 29, 1997, eff. Nov. 1, 1997; Nov. 14, 1997, eff. Jan. 1, 1998; Mar. 25, 1998; eff. 
duly 1, 1998; May 27, 1998; Sept. 1, 1998.) 
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FORM 10 


UNITED STATES COURT OF INTERNATIONAL TRADE 
Office of the Clerk 
Admissions Office - Room 299 
One Federal Plaza, New York, NY 10278-0001 
Telephone: 212-264-2061 


APPLICATION FOR ADMISSION TO PRACTICE 


PART | - COMPLETED BY APPLICANT 


| Ree a taf se _______, _ hereby apply for 
admission to practice before the United States Court of International Trade, and make the 
following statements 





1. | reside at 





ole Soe aes, ; _Zip_ 


2. My office address and phone number are __ 


PAD io ko ed 2 Lv Onirame member or associate of the 
firm of; or [ ] 1! am an attorney in the corporate legal department of (name, address and 
phone number __ 





eee Zip | 


3. | was admitted to the bar of 


on(date)_ ____ and have never been suspended or disbarred from 
practice before said court, or any court of any jurisdiction, or any department or agency of 


government, nor have any proceedings for such suspension or disbarment been instituted, 
except as follows: 














4. | have enclosed my $[25] 50 admission fee 


5. If this application is not submitted upon oral motion, | enclose a certificate of a 


judge or of the clerk of any court specified in Rule 74 stating that | am a member of the bar 
of such court and am in good standing therein 


6. | have read and am familiar with the Rules of the United States Court of 
International Trade 


Signature of Applicant: 





(Continued on Page 2) 
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FORM 10 Page 2 


PART Il - COMPLETED BY SPONSORING ATTORNEY 


Rice oo , A MEMbEr Of the bar Of this Court 


or of the Supreme Court of the United States, move the admission to practice before this 


Courtof 


Bn. ie Oe Saat ain = ra 8 ____, amember in good 


standing of the bar of the court mentioned above for more than __—___ years last past 


| have known the applicant for sears and consider the applicant to be a 
person of good moral character and in every way well qualified to practice as a member 
of the Bar of this Court 

| have read the application for admission, and, to the best of my knowledge and 


belief, the statements therein are true 





Signature of Sponsoring Attorney Address” 
PART Ill - COMPLETED BY APPLICANT 


Pine _ ____,dosolemnly swear (or affirm) that 


| will faithfully conduct myself as an attorney and counselor-at-law of this Court, uprightly 


and according to law, and that | will support the Constitution of the United States, so help 
me God. 





Signature of Applicant 


STATE OF 
COUNTY OF 





Subscribed and sworn to before me the 
1902 


Notary Public _ 





PART IV - COMPLETED BY JUDGE 


Application for Admission approved on (date) _ 





at (place) 


Signature of Judge 





(As amended Jan. 1, 1996, eff. Jan. 1, 1996; Mar. 25, 1998, eff. July 1, 1998.) 
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